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WEDNESDAY, FEBRUARY 23, 2000 

United States Senate, 

Committee on Agriculture, Nutrition, and Forestry, 

Washington, DC. 

The Committee met, pursuant to notice, at 9:02 a.m., in room 
SR-332, Russell Senate Office Building, Hon. Richard Lugar, 
(Chairman of the Committee), presiding. 

Present or submitting a statement: Senators Lugar, Coverdell, 
Fitzgerald, Harkin, Baucus, and Lincoln. 

OPENING STATEMENT OF HON. RICHARD G. LUGAR, A U.S. 

SENATOR FROM INDIANA, CHAIRMAN, COMMITTEE ON AGRI- 
CULTURE, NUTRITION, AND FORESTRY 

The Chairman. This hearing of the Senate Agriculture Commit- 
tee is called to order. 

Before we commence our hearing on the issues before us this 
morning, the chair would like to announce, before we get into those 
issues, some of the pending business of the Committee in coming 
days. Members of staff will hopefully inform senators who are not 
here and those of the press who are following these issues may 
want these heads-ups. 

The Crop Insurance Risk Management mark-up will occur on 
March 2, which is a week from tomorrow, and that day of mark- 
up may very well include consideration of Senator Allard’s bill on 
interstate shipment of birds in the cockfighting situation. We may 
also consider approval of a Texas watershed project. Because of the 
size of the Federal contributions, it requires at least some scrutiny 
and thought by our committee. 

The issue of interstate shipment of state-inspected meat will not 
be considered during the mark-up of March 2, but we will have a 
hearing scheduled on that matter. A number of senators wish to be 
heard, as do other parties. So, as opposed to a more immediate ac- 
tion by the Committee, we will have a hearing in the near time 
frame. 

In January, after a hearing which we had on consolidation, I 
wrote a letter to the Justice Department which conveyed many of 
the themes of that hearing, asking for their clarification. Specifi- 
cally, we asked about the Hart-Scott-Rodino premerger applications 
filed over the last 5-years, a five-year trend line of useful resources, 
both financial and personnel, which the Antitrust Division has allo- 
cated to these agribusiness cases, allocation and use of the 
premerger fee and a number of issues of this variety. We are ad- 
vised that the Justice Department will respond now within the 
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next 10-days. So for those following the consolidation merger issue, 
that will be a timely response and we will proceed from there. 

Finally, I would mention that there is interest in the Committee 
on the soybean sign up, which of course came about in the farm 
legislation of last year. We are advised that the sign up will con- 
tinue until March 31. Once the sign up period is complete, USDA 
will determine the exact payment amounts for each producer who 
has signed up. Currently it is estimated that a producer with about 
100 acres of soybeans would receive a check approximately of $333 
if all 850,000 soybean producers sign up. So this is still pending, 
an aspect of unfinished business from the last farm bill. 

I will give a short opening statement. Senator Thomas has asked 
to be heard and if he appears, he will then give a statement just 
after mine. Then we will have a distinguished administration panel 
for extended testimony following that, and then finally a panel of 
states and local industry witnesses. 

The Committee meets today to discuss the issue of water quality 
as it pertains to agriculture and forestry. Our particular focus this 
morning is the Environment Protection Agency’s proposed changes 
with regard to the Total Maximum Daily Load Program and the 
subsequent changes in the National Pollutant Discharge Elimi- 
nation Systems Program. Many in the agriculture and forestry 
community have concerns about how these proposed regulations 
will affect their businesses, as well as their involvement in ongoing 
watershed restoration. 

Under the Clean Water Act, states have utilized voluntary pro- 
grams and approaches to protect water quality. We want to hear 
today about the effectiveness of this approach. The states are con- 
cerned that the proposed EPA regulations represent a major sig- 
nificant shift away from historic voluntary and collaborative efforts 
toward watershed-based approaches. These collaborative watershed 
strategies are the basis for voluntary incentive-based solutions to 
control nonpoint source pollution. 

State water quality agencies, the Defense Department’s Clean 
Water Act Services Steering Committee, the Department of Agri- 
culture and the United States Chamber of Commerce, representing 
more than 3-million U.S. businesses, along with many forestry and 
agricultural groups, question EPA’s proposed revisions. They claim 
the proposals would exceed EPA’s authority, undermine states’ 
rights, and impose exceptional costs and impede economic develop- 
ment. 

We also want to address today EPA’s legal authority to regulate 
nonpoint source pollution. The Congressional Research Service, in 
a legal memo prepared for the Agriculture Committee, has stated 
it does not appear that EPA has legal authority to regulate 
nonpoint sources under the Clean Water Act. EPA appeared to con- 
cede this point at a House hearing last week, but we shall hear 
more about that this morning. 

Meanwhile, the water quality challenges remain, and agriculture 
and forestry’s downstream neighbors will, with justification, expect 
progress. The question then is how can we best work together to 
improve our nation’s water quality? Is it best done by command 
and control or by further commitment to incentive-based watershed 
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approaches, which may not have had either the time or the invest- 
ment to work thus far? 

This Committee has offered leadership on incentives for water 
quality efforts. The 1996 farm bill was one of the most environ- 
mentally responsive and responsible farm bills in our nation’s his- 
tory. It included the Environmental Quality Incentives Program 
[EQIP]. Senator Leahy and I were co-authors of that in a biparti- 
san push. 

Now, this is a highly successful program that is targeted to 
states with environmentally sensitive areas. EQIP provides produc- 
ers with flexibility needed to address nonpoint source problems, 
which vary within a state, from state to state and from watershed 
to watershed. These problems can also vary from season to season 
and from year to year, nonpoint source pollution is very site-spe- 
cific and EPA should incorporate maximum flexibility into any revi- 
sion of the proposed regulations. 

It is my hope that this hearing, in addition to being a forum for 
the airing of concerns about these particular proposed rules, will 
also be the start of a dialogue on how we can make progress in an 
incentive-based system to address water quality challenges associ- 
ated with agriculture and forestry. This may involve more funding 
for our nonpoint source programs, such as EQIP, the Wetland Re- 
serve Program, and the Conservation Reserve Program. We should 
also examine how to increase the use of other market-based ap- 
proaches. It is through a combination of well-funded and innovative 
strategies that we will best address agriculture’s water quality 
challenges. 

[The prepared statement of Senator Lugar can be found in the 
appendix on page 54.] 

I note the presence of the distinguished senator from Wyoming, 
Senator Thomas. Would you please approach the podium and we 
look forward to your testimony, as always, Craig. You are a good 
friend of the Committee. 

STATEMENT OF HON. CRAIG THOMAS, A U.S. SENATOR FROM 

WYOMING 

Senator Thomas. Thank you, Mr. Chairman. I appreciate the op- 
portunity to be here. I appreciate the Committee holding this hear- 
ing and allowing me the opportunity to participate. 

I applaud the Committee for examining how the Environmental 
Protection Agency [EPA] actions will impact agriculture producers 
and foresters. EPA’s water quality proposal of total maximum daily 
loads [TMDLs], is an issue of great concern to me and to people in 
Wyoming and, I am sure, also of this Committee. 

The most pressing threat considered by our farmers and ranchers 
in Wyoming is not the commodity price or market concentration as 
much as it is being regulated out of business. 

As a member of the Environment and Public Works Committee, 
which has jurisdiction over the Clean Water Act, we have followed 
the administration’s executive order initiating the Clean Water Ac- 
tion Plan. Many of us strongly are concerned and opposed to the 
use of executive orders to launch efforts as broad and far-reaching 
as the Clean Water Action Plan, essentially one-hundred-eleven 
“key actions” affecting Federal agencies, state and local govern- 
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ments. Several of these key actions are incorporated into the 
TMDL proposal, including key action number forty-three, restora- 
tion through enforcement, key action seventy-one, anti-degradation 
guidance for pollution run-off, and key action number seventy-six, 
link total maximum daily loads to air disposition. 

Since the Clean Water Act leaves nonpoint sources largely un- 
regulated, it is our responsibility to ensure that the action plan 
does not become a mechanism for agencies to overstep their statu- 
tory authority. However, based on how EPA has revamped the 
TMDL program, their actions explicitly seek to bypass the Con- 
gress. 

Congress has spoken on how nonpoint source pollution should be 
addressed in the 1972 passage of the Clean Water Act and again 
in 1987 with respective amendments. Congress specifically limited 
EPA’s authority to covering pollution stemming from point sources. 
Moreover, Congress created the TMDL program to reduce water 
impairment problems caused by point sources, and an alternative 
approach was taken for nonpoint source pollution, one focussed on 
voluntary and incentive-based measures. 

Over the past 2-years, I have challenged the statutory authority 
of EPA to regulate run-off pollution for nonpoint sources. The EPA 
has responded by stating that Congress did not expressly prohibit 
the Agency from regulating nonpoint source pollution. Mr. Chair- 
man, we have nonpoint source programs in place that have 
achieved significant environmental benefits and should be duly 
credited. 

I firmly believe that Congress should stop this aggressive and 
unwarranted approach. If EPA wants to make program changes, 
the Agency should work with the Congress. I assure you the EPW 
Committee would not have endorsed this type of top-down prescrip- 
tive plan. 

None of us disagree with the importance of improving our na- 
tion’s water resources, of course. Nor would we disagree that some 
nonpoint pollution sources are impairing water bodies. However, 
we do not have sound water quality data that would provide an ac- 
curate portrayal of water bodies impaired by nonpoint source pollu- 
tion. Unfortunately, what EPA and many states are using — non- 
quantitative assessments — are subjective evaluations. Without 
using sound, creditable science to assess the health of our waters, 
we can be sure this initiative and the taxpayers dollars will be 
questioned. Will they, in fact, reduce pollution? 

Instead of forcing such an immense program on our states, I pro- 
pose EPA would first accurately identify the problem. After collect- 
ing scientific data, if nonpoint sources are found to be a significant 
obstacle to clean water, I would urge the Congress and the admin- 
istration to make funding for voluntary and incentive-based pro- 
grams a priority, as was done with point sources, to assist land- 
owners with pollution reduction efforts. 

I believe the letter Under Secretary James Lyons sent to Admin- 
istrator Browner could not have been more accurate in articulating 
how the EPA rules would adversely affect agricultural producers 
and foresters. Attempting to regulate agricultural and silvicultural 
activities in the same manner as point sources demonstrates a lack 
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of understanding or a complete disregard for the industry’s produc- 
tion practices. 

I am disappointed to see USDA abandoning its position on the 
proposed rule. USDA, through its Natural Resource Conservation 
Service, has done a commendable job, as a matter of fact, in reduc- 
ing run-off and improving water quality with their limited re- 
sources. It is frustrating to watch the department fail to defend its 
own programs but instead, apparently sort of cave in to political 
pressure. Certainly if funding for nonpoint source programs was 
given as high a priority as point source programs, it is safe to say 
there would be a vast improvement in the quality of water. 

More importantly, through NRCS’s functions in a facilitory role 
with producers by providing on-the-ground technical assistance, 
these people have formed true partnerships with producers to re- 
solve water impairment problems. But the EPA believes improved 
water quality is best achieved through regulation. 

It is my strong belief these types of problems are more effectively 
addressed at local and state levels, rather than through the Fed- 
eral mandates. Certainly we all have a responsibility to improve 
the water quality. The question is the approach and how do we ap- 
proach the problem without placing an unfunded mandate on our 
states and landowners? 

So, Mr. Chairman, that is the point of view that I hold and have 
expressed in other committees and thank you very much for the op- 
portunity of sharing those views here with you. 

The Chairman. Well, we thank you for coming to the Committee 
to make that presentation. 

I will call upon Senator Harkin, first of all if he has questions 
of Senator Thomas and, if not, we will excuse Senator Thomas and 
Senator Harkin then will proceed with his opening statement. 

Senator Thomas. Thank you, Sir. I appreciate it. 

Senator Harkin. Thank you. I have no questions. I just want to 
thank my colleague for coming and testifying and for his long-time 
interest in water quality. I appreciate it very much, Craig. 

The Chairman. Thank you. 

Senator Harkin? 

STATEMENT OF THE HON. TOM HARKIN, A U.S. SENATOR 

FROM IOWA, RANK IN G MEMBER, COMMITTEE ON AGRI- 
CULTURE, NUTRITION, AND FORESTRY 

Senator Harkin. Thank you very much, Mr. Chairman. I apolo- 
gize for being slightly late. I again ask that my full statement be 
made a part of the record. 

The Chairman. It will be published in full. 

Senator Harkin. I just want to thank you for holding these hear- 
ings. It is a very critical issue. We are facing some very critical 
problems in water quality in Iowa. It has been estimated that 
about 20,000 or about 40-percent of our waters are impaired. I am 
sorry; about 150-waters in Iowa are listed as impaired; about 
20,000 nationwide or about 40-percent of the total. 

We established the Clean Water Act 25-years ago. Great strides 
have been made but it is obvious from even the most casual ob- 
server that we have a long way to go. 
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I am again pleased to see that our director of EPA, Carol Brown- 
er, is here, our distinguished Secretary of Agriculture, and I also 
want to point out that I think one of the foremost experts in this 
whole area is with us today, Mr. Paul Johnson, who is director of 
the Iowa Department of Natural Resources. He is former chief of 
the USDA’s Natural Resource Conservation Service. He is a former 
state representative and a long-time, well-known conservationist 
throughout the Nation, again also a long-time personal friend. 

I just wanted to make those opening statements, Mr. Chairman. 
This is an issue that again I think a lot of people thought we just 
passed the Clean Water Act and we could move on. But there are 
all new sources of pollutants and nutrients entering our water that 
we had not anticipated 25-years ago. 

I believe we have to come up with comprehensive new ap- 
proaches to some of these point source and nonpoint source pollu- 
tions. I believe we have to put more incentives in for farmers to 
practice better conservation practices. That is why I have intro- 
duced the Conservation Security Program that would provide direct 
payments to farmers on a voluntary basis to encourage them to 
practice better conservation methodologies. 

I think the voluntary approach is one that has worked in the 
past with the Water Quality Improvement EQIP program. Both of 
them have shown their worth. And, I think this is going to be one 
very major element. 

The second is to provide, I think, some national standards for 
run-off from some of our large feedlots. We still have a patchwork 
quilt from state to state and area to area as to what we are allow- 
ing in terms of run-off from these large confinement operations. 

I have been watching the growth of these large animal feeding 
operations and they use the word “confinement.” I think that is a 
pretty loose term. They do not really confine the run-off that much 
and we are seeing a lot of it polluting our waterways, our under- 
ground water, some of our underground wells, and I think we are 
going to need some national standards on that, which we still do 
not have. 

So those are just my thoughts on that. Again, Mr. Chairman, I 
appreciate your having the hearing and again ask that my state- 
ment be made a part of the record. 

The Chairman. Thank you very much, Senator Harkin. 

Senator Lincoln, do you have an opening comment? 

STATEMENT OF THE HON. BLANCHE LINCOLN, A U.S. 

SENATOR FROM ARKANSAS 

Senator Lincoln. I do, Mr. Chairman. Thank you so much and 
thank you for allowing us to have this hearing today. 

I will really cut right to the point. In this issue, as it has evolved 
in my state, it just does not seem to make a whole lot of common 
sense to add an unnecessary regulation on our nation’s private 
landowners, who are already conducting responsible harvesting of 
their own private timber. And this is in regard obviously to the 
timber industry. I know you have been talking about some of the 
agricultural aspects of it, as well. It is not economically sound and 
it is not good for the environment we are seeking to protect. 
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There are already many, many state and Federal regulations, as 
well as best management practice guidelines in place, to limit and 
control nonpoint sources of pollution. I fully support the Best man- 
agement practice(s) [BMP] guidelines already instituted in many 
industries across the Nation and especially in our private forestry 
industry and think we should be promoting them as much as pos- 
sible. 

In fact, I believe I am correct in saying that the Environmental 
Protection Agency supports these programs, as well. They have ap- 
proved forestry BMP programs in Arkansas and in many other 
states as an acceptable solution to the problems of nonpoint source 
pollution. They have been working effectively in our state and in 
many other states. 

In Arkansas over 85-percent of our private forest landowners vol- 
untarily follow these BMPs to strictly limit and in many instances 
eliminate the discharge of pollutants from forestry activities. I just 
would like to reiterate that point. Eighty-five percent of Arkansas’s 
private landowners are voluntarily spending time and money to en- 
sure that when they harvest their timber, they do not unneces- 
sarily disturb or harm the environment. That is a pretty good track 
record — 85-percent participation on a voluntary basis. 

It simply makes sense to do so. I mean after all, they have to 
live on that land and drink the water, too. So they are interested 
in making sure that they are preserving and operating under good 
conservation measures. 

I have introduced a bill that takes these facts into account. My 
bill, S. 2041, promotes the continued voluntary implementation of 
BMPs by eliminating any potential new Federal regulatory burden 
from being placed on private forest landowners. 

Many silviculture activities that benefit the environment, such as 
conducting responsible harvesting and thinning, voluntarily follow- 
ing best management practices, and promoting reforestation, will 
actually be discouraged by the proposed regulations. 

I wish we did not have to resort to legislation to statutorily en- 
force what the Congress originally intended in the Clean Water 
Act, that the EPA has jurisdiction over point sources of pollutants 
but not nonpoint sources. But, Mr. Chairman, it seems that we 
have no other choice or that this is one action we have to take in 
order to find a resolution elsewhere. Simply put, my bill statutorily 
exempts forestry nonpoint sources of pollutants from the EPA’s 
point source regulations. 

Having said all that, I want to reiterate that I want to find a 
sensible solution to the problems of maintaining clean water. I 
have introduced my bill to statutorily ensure that forestry sources 
of nonpoint pollution remain so and there should be an easier way 
to go about this. 

Certainly we can come up with a better solution than to have to 
step in and statutorily limit the EPA’s authority. I think it has 
been shown through the good work of the forestry industry what 
they have done with the BMPs, that we can reach the goal of main- 
taining clean water through education and implementation of vol- 
untary programs for nonpoint sources and not through mandatory 
permitting for nonpoint sources of pollution. Why would we want 
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to implement what has been described at best as a confusing, un- 
predictable extension of the TMDL regulations? 

The Arkansas Department of Environmental Quality, which I 
might add has full EPA delegation for all of its water permitting 
programs in Arkansas, has stated publicly that they do not have 
the capability or the manpower to implement these new TMDL reg- 
ulations. Furthermore, they have also negotiated with the EPA and 
the forestry industry to create an agreement on implementing 
nonpoint source pollutant controls. 

I would just like to restate that the state of Arkansas has an 
EPA-approved method of limiting nonpoint sources of water pollu- 
tion. I would think that, that would be enough for us. I would hope 
that it could be. In trying to encourage, as oppose to mandating 
what we want to see happen in terms of conservation, it is cer- 
tainly going to, in the long term, come up with better results. 

To exacerbate things, there is a lawsuit currently pending in Ar- 
kansas by the Sierra Club that would expand Arkansas’s 303(d) 
listed waters to around one-hundred-ninety waters. That would al- 
most quadruple Arkansas’s current fifty-one-stream segments on 
the 303(d) list covering eighteen different rivers and streams. So it 
would seem to me that this lawsuit, along with this regulation, 
would essentially require a point source water permit for normal 
timber operations over almost our entire state of Arkansas. This 
just seems to be a bit excessive. It does to me and I hope that oth- 
ers with EPA and the Department of Agriculture and the Chair- 
man and my colleagues might see some of that excessiveness so 
that we could come about with a solution. 

Mr. Chairman, I am sorry to have taken so much time and I will 
finish by saying that I agree that we need to do all that we can 
to ensure that our nation’s waters remain clean and usable for 
many generations to come. I am a mother, as well, and I want to 
see that happen for my children, too. But I do not believe that at- 
tempting to regulate nonpoint sources of pollutants as a point 
source is the way to do that. Simply requiring point source permits 
for nonpoint sources of pollutants will do nothing but overburden 
the state and Federal regulatory agencies, as well as the farmers 
and foresters required to follow the new regulations. 

In the end, Mr. Chairman, these new rules get us nowhere closer 
to a cleaner environment than we would get from a voluntary pro- 
gram. They become unnecessary and certainly unreasonable in the 
entire scheme of what we are trying to accomplish. 

So thank you, Mr. Chairman, for holding the hearing and I ap- 
preciate and look forward to visiting with my colleagues who will 
be witnesses and testifying. Thank you. 

The Chairman. Thank you very much, Senator Lincoln. 

The chair would like to call now our distinguished witnesses 
from the administration, first of all, Ms. Carol Browner, Adminis- 
trator of the Environmental Protection Agency. She will be accom- 
panied by the EPA Assistant Administrator for Water Chuck Fox. 

Let me ask Ms. Browner, I am not certain of the arrangements 
made with staff. Do you wish to testify by yourself or would it be 
permissible to have the Secretary of Agriculture — in that case I will 
call the Secretary of Agriculture simultaneously. Deputy Secretary 
Richard Rominger, as often is the case, is accompanying him, and 
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the Under Secretary for Natural Resources and Environment 
James Lyons. 

Let me just take this moment to say that the last time we were 
all assembled, as I recall, was at the USDA. It was a summer pro- 
gram involving the President of the United States and on that oc- 
casion he was generous in commending an article which James 
Woolsey, former Director of the CIA and I had written for Foreign 
Affairs Magazine of a year ago January in which we, in essence, 
said that OPEC might strike again and that we really ought to try 
to take some thoughtfulness about biomass research. Our commit- 
tee has taken favorable action on that bill. We are hopeful the Sen- 
ate as a whole may do so soon because this does offer an avenue, 
not for a solution of the current problem or the future ones that 
may be before us, but a significant way in which the agricultural 
and environmental communities, both parties, the President and 
the Congress could participate in a constructive solution. 

So I appreciated your asking me to be with you on that occasion 
and we are grateful that you are with us today. 

At this point I would like for you both to testify. Because your 
testimony is very important, we will not put a limit on it. You have 
had this process before and know that it is helpful to some extent 
to summarize your comments because I know there will be ques- 
tions and maybe even some dialogue between the two of you. 

First of all, Administrator Browner. 

STATEMENT OF CAROL BROWNER, ADMINISTRATOR, ENVI- 
RONMENTAL PROTECTION AGENCY, WASHINGTON, DC., AC- 
COMPANIED BY CHUCK FOX, ASSISTANT ADMINISTRATOR 

FOR WATER, ENVIRONMENTAL PROTECTION AGENCY 

Ms. Browner. Thank you, Mr. Chairman and members of the 
Committee. We are very pleased to be here today. I am particularly 
pleased to be joined by Secretary Glickman and his colleagues, with 
whom we work very closely on any number of important issues, 
issues important to the agricultural community, the forestry com- 
munity, and environmental and public health protections for the 
people of this country. 

We appreciate the opportunity to talk to you about what we be- 
lieve is one of the most important steps that we can take to ensure 
the goals of the Clean Water Act, actually goals that were antici- 
pated by the Congress in a bipartisan manner almost 30-years ago 
now. Those goals, quite simply put, were to ensure that the people 
of this country would have clean water, they would have water that 
is drinkable, fishable and swimmable. 

We have made a lot of progress and it is progress we should all 
be very, very pleased with. When the Clean Water Act was first 
passed in 1972 and working with this committee and other mem- 
bers of the Congress over the last 7-years, we have made tremen- 
dous progress. Behind us are the days of rivers catching on fire, of 
lakes dying slowly. Today, without a doubt, our waters are cleaner, 
thanks to a team effort — Federal, state, local governments working 
with industries, individual stewards of the land, farmers, ranchers 
and forest managers. 

But it does not mean that all of our problems have been solved. 
An overwhelming majority of Americans — 218-million — still live 
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within 10-miles of a polluted water body. Over 20,000 water bodies 
do not meet water quality standards, standards that have fre- 
quently been set by the state government. We certainly still have 
work to do and, Mr. Chairman, I appreciate your comments and 
other members of this committee recognizing that there is still 
work that remains to be done. 

As we all know, the proposed revisions to the water pollution 
control program that EPA has put forward were designed to help 
us solve the remaining water quality challenges and problems that 
we face. The program is called the TMDL program and I think ev- 
eryone knows but I think it is worth reminding all of us what 
TMDL stands for — total maximum daily load. 

As a practical matter, what a TMDL is, is a pollutant budget for 
a specific river, lake or stream. It looks at the individual river. Not 
all rivers are treated the same but individual rivers, individual 
lakes, individual streams, and it determines how much more pollu- 
tion needs to be removed from that river, lake or stream to ensure 
that water quality standards are met. It is a very, very sensible 
way to do the final work necessary to ensure clean water for all 
people in this country. A TMDL is essentially a quantitative meas- 
ure of what it takes to achieve water quality goals. 

The TMDL program is led by states and communities because 
they are in the best position to make the decisions as to how to re- 
duce the remaining pollution, how best to achieve the water quality 
standards and the water quality goals. 

The proposal which EPA put out was many, many years in devel- 
opment. While the public comment period has closed recently, we 
have not yet made any final decisions. And Mr. Chairman, again 
let me thank you for calling this hearing at this point. This is ex- 
tremely valuable to us as we review all of the comments we have 
received, as we continue in the dialogue with USDA and others. 
And we do hope to finalize this proposal sometime this summer. 

Let me give you my personal assurances that we are going to do 
everything we can to incorporate many of the ideas that we have 
heard from these hearings so that we can produce a program that 
will best serve the interests of all of the American people. 

Now the concept of TMDLs or the concept of a quantitative ap- 
proach is not untested. Recent history tells us that the quantitative 
approach will, in fact, achieve significant results. I just want to 
give you one example. I have others, but let me give you one exam- 
ple — the Great Lakes. 

In the late 1970s our fresh water treasure known as the Great 
Lakes were in tremendous danger. That was widely accepted, both 
in the Great Lake states but across the country. And so our Nation, 
our friends in Canada, the Great Lake states, we all came together 
and we developed quantitative pollution targets. How much pollu- 
tion did we need to get out of the Great Lakes to restore the Great 
Lakes? — very, very similar to what a state would do in a TMDL 
program. 

What has happened? The Great Lakes are absolutely on the re- 
bound. We have a plan. We are working in partnership with states, 
with communities, with industry, with farmers, and the Great 
Lakes are on the rebound. Similar efforts are reviewing the Chesa- 
peake Bay, the Long Island Sound. 
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Successes like these led EPA to convene an advisory committee 
several years ago to take a hard look at the TMDL program and 
to develop recommendations for improving it, to look at what we 
had learned and to see if we could not incorporate those tools, that 
knowledge, into a program that other states could then take advan- 
tage of. 

The advisory group was a diverse group and I will tell you some- 
thing — they did not agree on everything. There was lots of discus- 
sion, lots of different points of view. But it is their recommenda- 
tions that formed the basis for the program proposed by EPA last 
summer. 

Mr. Chairman, I look forward to discussing with you and the 
members of the Committee these changes in more detail, but let 
me just say one thing in closing. This proposal was intended to 
honor and reflect what makes this program so effective to begin 
with. And, as Senator Lincoln pointed out, it is the work of the 
states that has made this program so successful thus far. Nothing 
in our proposal should be construed to change that and if it has 
created that impression, then we will fix it because we know that 
this work, at the end of the day, will best be done state by state. 

When we finalize this program this summer, I think it will be 
very clear to make sure that everyone understands what the pro- 
gram will not include. Very quickly, our proposal, nor will the final 
program require a Clean Water Act permit for nonpoint sources of 
pollution. Let me say that again. No Clean Water Act permit for 
nonpoint sources of pollution. This means that there will not be a 
Clean Water Act permit for the vast majority of silviculture oper- 
ations — not all, but the vast majority. It will not create a program 
run out of Washington. It will allow the states to set the goals, to 
write the plan, to implement the plan. 

Finally, let me mention that the administration does have a 
budget pending before Congress that seeks additional funds for the 
states, as Senator Thomas spoke to the need for funding. We are 
specifically asking in the EPA budget for an increase of $45 million 
for TMDL development by the states. This would be a base of $110 
million, so a significant increase in funding for the states. 

In addition, we are seeking an increase in nonpoint source pollu- 
tion grants of $50 million on a base of $200 million, again money 
for the states. Mr. Chairman, you have our commitment that we 
will work with all parties as we seek to finalize this program. 

The 1972 Clean Water Act set an ambitious national goal of fish- 
able and swimmable. We can achieve it by working together. 
Thank you. 

[The prepared statement of Ms. Browner can be found in the ap- 
pendix on page 56.] 

The Chairman. Thank you very much, Administrator Browner. 

Secretary Glickman. 
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STATEMENT OF HON. DAN GLICKMAN, SECRETARY, UNITED 
STATES DEPARTMENT OF AGRICULTURE, WASHINGTON, DC., 
ACCOMPANIED BY RICHARD ROMINGER, DEPUTY SEC- 
RETARY OF AGRICULTURE; AND JIM LYONS, UNDER SEC- 
RETARY OF AGRICULTURE FOR NATURAL RESOURCES AND 
ENVIRONMENT 

Secretary Glickman. Thank you, Mr. Chairman, Senator Harkin, 
Senator Lincoln. I want to thank you for inviting USD A to appear, 
along with my colleague Carol Browner. With me, today are, if 
Deputy Secretary Rominger and Under Secretary Jim Lyons. 

We share EPA’s commitment to cleaning the waters of the U.S. 
and building on successes reducing water pollution over the past 
several decades. But to some degree, those accomplishments were 
the easy part. The remaining pollution concerns, as highlighted in 
the President’s Clean Water Action Plan which Administrator 
Browner and I helped to prepare, are so-called nonpoint sources of 
pollution such as soil erosion, urban run-off, pollutants from animal 
feeding operations and other sources that do not come from a sin- 
gle, simply-identified source. Addressing these nonpoint sources of 
pollution is the great challenge that remains to further improve our 
waters to make them fishable, swimmable, and potable. 

To accomplish these next steps in cleaning our waters will take 
a concerted effort from farmers, ranchers, and forest landowners, 
as well as urban and suburban residents. Notwithstanding all the 
work that remains, farmers, ranchers, and foresters have been 
working for years to reduce the effects of their operations on water 
quality. Much has been done in this regard using many of the con- 
servation tools that Congress and the department wrote into the 
previous three farm bills. 

I do not have to restate them all but we have the Conservation 
Reserve Program, the Wetlands Reserve Program, and the Con- 
servation Reserve Enhancement Program. They have helped im- 
prove the waters of Chesapeake Bay, salmon habitat in Oregon and 
Washington, and drinking water supplies for New York City. The 
President’s budget has requested $1.3 billion above currently au- 
thorized levels to bolster our agriculture conservation programs. 

I am proud of agriculture’s and forestry’s contributions to the Na- 
tion’s efforts to clean our waters, while recognizing that we can and 
should do more. The question is how should we proceed with our 
efforts to reduce nonpoint source pollution and what additional 
tools are needed to realize further gains? 

I believe we must proceed carefully and thoughtfully. As you 
know, American farmers and ranchers have for the last 3-years 
suffered from rock-bottom prices, shrinking global demand, record 
worldwide production, and a slew of natural disasters. Simply put, 
as you know, Mr. Chairman and so does Senator Harkin and Sen- 
ator Lincoln, farmers are under extraordinary financial distress 
right now and more than ever, they need clear and understandable 
information about how any new proposed regulation might affect 
their operation. 

The proposed rules are for some folks confusing, and in the agri- 
culture community we have heard that — they are confusing. The 
language of the draft rule is complex and frankly, it would present 
a challenge to any expert on the issue. By its very nature, these 
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rules are complicated because they deal with technical aspects of 
pollution control. 

But first and foremost, farmers need a clear statement of how 
the proposed rule would affect them. Farmers demand clarity and 
I think they can deal with a lot of things but what they do not need 
is more uncertainty out there. And I think this is something that 
Carol and I are working on very, very closely and she understands 
that better than almost anybody else that I know. 

I do want to clarify the situation regarding the department’s po- 
sition on these proposed rules. On October 22, 1999, Under Sec- 
retary Lyons sent a letter to Administrator Browner commenting 
on EPA’s proposed rules. Senator Thomas referred to that. The let- 
ter had not, however, gone through departmental clearance. And, 
more importantly, I never reviewed it. 

Accordingly, it does not represent USDA’s official position. Now 
I will be talking about the content of the letter, which I generally 
agree with, but the fact is that substantively, that letter did not 
go through our formal clearence process. And I would have sent a 
different tone if I had seen that letter. 

The fact is that we are working together — USD A and EPA — on 
this issue very closely. Some are using the letter to drive a wedge 
between USDA and EPA on the issue and the letter unfairly ques- 
tioned the EPA’s interpretation of its own legal authorities. Let me 
make clear: I have enough problem with USDA’s legal authorities, 
let alone to comment on EPA’s legal authorities, particularly as 
they relate to that agency, which has been charged by Congress to 
implement the Clean Water Act. So that is something that in the 
letter I just thought was inappropriate and I thought I would men- 
tion it to you. 

I do have concerns about the proposed rule but I believe adjust- 
ments can be made without undermining the intent or the letter 
of the law. We have formed an interagency group with EPA to 
work through our concerns. The group has been meeting regularly. 
It is making progress and I want to make it clear that EPA has 
been more than willing to work with USDA in dealing with the 
problems that we are raising and I will talk about today a little bit. 

For example, number one, and Senator Lincoln talked about this, 
I believe the rules should recognize the best management practices 
of America’s farmers and ranchers and give necessary credit to 
those best management practices in the rule. I think the rule 
should be more clearly constructed and minimize adverse effects, 
where possible, on agricultural and silvicultural operations. And 
third, it should allow for reasonable time frames for planning and 
implementation. 

I want to take a moment to summarize our major concerns. First, 
the rules should recognize the voluntary conservation efforts farm- 
ers and ranchers and timber companies are practicing on the land. 
The rule should clarify that a farmer’s best management practices, 
such as a streamside buffer on farm and forest land, will be taken 
into account when determining how to best meet clean water 
standards. The fact is over the years, the Natural Resources Con- 
servation Service [NRCS], and other agencies within USDA have 
been spending millions of people-hours and hundreds of millions of 
dollars to help farmers and ranchers and foresters do the best job 



14 


they can to make sure that the soil and water is protected, and 
those efforts have produced profound positive effects on the country 
and the landscape. And these practices, which continue with the 
technical assistance of NRCS, must be continued. 

I do not want to see farmers confused into believing that those 
practices would become subordinate to a regulatory approach, ex- 
cept maybe on the most dire circumstances where nothing is being 
done by anybody. 

Second, the EPA should provide comprehensive cost projections 
of the impact of the proposed rule on agriculture and silviculture. 

Third, the rule should clarify if and when the process would 
apply to discharges from silvicultural activities. USDA and NRCS 
knows what works well in implementing, especially the Forest 
Services does, what works well in implementing TMDLs in forested 
watersheds and the rules should reflect our field experience. 
USDA’s partnerships have shown that an adaptive and collabo- 
rative TMDL process that relies on best management practices and 
monitoring often has the best chance of efficiently attaining water 
quality standards. 

What we have found over the last 50- or 60-years is by actually 
working with people, giving them the technical assistance and the 
resources, they will actually do the best job of anybody in maintain- 
ing their land. 

Finally, we are concerned about the science being used in assess- 
ing and attributing the effects of nonpoint source pollution. Theo- 
retical models have a high level of uncertainty and there are gaps 
in the data regarding what is natural background pollution versus 
what is caused by human actions. So these are issues that we need 
to work very, very closely together on in order to create rules which 
are clear and science-based. 

We believe education and partnerships are going to play decisive 
roles in efforts to improve water quality. The proposed rule should 
be fair, clear, and provide farmers particularly with great certainty. 
With this in mind, we are diligently working with the EPA to re- 
solve our concerns and I am confident, in fact, that we can do this. 

So Mr. Chairman, I thank you for this opportunity to appear be- 
fore your committee and we look forward to your questions. 

[The prepared statement of Secretary Glickman can be found in 
the appendix on page 74.] 

The Chairman. Well, thank you very much, Secretary Glickman. 

Ms. Browner, let me make a comment, to be followed by a ques- 
tion on the legal authority issue that I raised in my opening com- 
ments. This comes, and I always hate to reduce these arguments 
to anecdotal, almost parochial situations, but Senator Lincoln has 
raised this in her testimony, as have others. 

During this winter season we have harvested on our farms some 
poplar trees that apparently were in the way of what we thought 
were higher value trees. Most people in Indiana know that, that we 
are interested in this, so when these activities come I have seen 
forestry people from all over our state who know that I am involved 
in the business and believe we ought to be concerned about this. 

The thing that caught their concern especially was this issue 
that you raise, that most people in silviculture would not be af- 
fected by that. Yet in a hearing in the New England EPA Region 
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I at Concord, New Hampshire on December 17, Mr. Kraft said that 
“Ultimately, it will be left to the states, but we would have to ap- 
proach each request for a permit to conduct a logging or logging- 
related activity to assure it wouldn’t harm the water.” That was 
very site-specific and rather inclusive. 

As a followup, in a more general case, essentially some have 
cited the 1977 DC. Circuit Court opinion of National Rural Devel- 
opment Council [NRDC] versus Costle in which the ruling was that 
EPA has no authority to pick and choose which point sources to 
regulate based on whether they are significant contributors. That 
is a problem. In a way, Mr. Kraft, whether he was right or wrong, 
was consistent apparently with the 1977 case and, quite frankly, 
this is what drives much of this argument. 

One of the reasons we are having the hearings is not only the 
problems that Senator Thomas raised, and he has some very large 
foresters. Western state problems are very, very substantial. But in 
Indiana, we do not have very many large foresters. Maybe Senator 
Lincoln has some of both, for all that I know. But in any event, this 
general discussion has struck some fear in the hearts of almost ev- 
erybody if you have five acres or upward if you are talking about 
everyone and the inability of EPA to pick and choose, despite the 
assurances you have given. 

So with all of that build-up, what do you have to say about the 
illegal authority? How can you pick and choose? What reassurances 
can you give to foresters all over the country of various sizes? 

Ms. Browner. First of all, as Senator Lincoln pointed out, the 
vast majority of states today run the clean water program on a day 
to day basis in their state. We are not involved on a day to day 
basis. We are not involved in permitting decisions on a day to day 
basis. Nothing in this proposal changes that. States would continue 
to do the job that they have been doing. 

The TMDL is an opportunity for a state to develop a plan that 
reduces the remaining pollution that needs to be reduced. It is up 
to the state to decide where those cost-effective reductions can be 
found. We have tried to be clear, and I am now completely con- 
vinced that we have failed to be clear, but we tried to be clear that 
when a state develops a plan, a TMDL plan, they could give credit 
for BMPs for voluntary — I will read you the language — “voluntary 
and incentive-based actions may also be acceptable measures of 
reasonable assurances,” and it goes on and on. This is in the Fed- 
eral Register. This is what we said when the proposal went out. 

So in other words, as a state develops a plan and they know they 
have to get so many pounds of nitrogen out of the water, out of the 
stream to make it healthy, they go back and they look at the 
sources of nitrogen and they say we can get so many pounds from 
this industrial source, we can get so many pounds from another 
source, and our best management practices among the forestry ef- 
forts in our state will get us this many. No permit would be re- 
quired in that instance. They have a plan. They have reasonable 
assurances for getting the pollution reductions. They move forward 
with implementing the plan. 

The vast majority of forestry activities would not require permits 
and I want to be the first to say that we think forests are good for 
water quality and that we think there are tremendous things going 
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on across the country already in the forestry industry that are en- 
hancing water quality. 

Can I just give you one example of something that we think is 
a great success? The Simpson Northwest Timberlands. EPA and 
the State of Washington reached an agreement with the Simpson 
Timber Company, a large operation, as I understand it, to develop 
and approve a TMDL implementation plan for 250,000-acres of pri- 
vate forest land, which includes 1,400-miles of streams. We worked 
it out. It is doable. 

Another example is in the Chesapeake Bay. There were some 
very serious problems in the Chesapeake Bay that were occurring 
because of some activities upstream. This was actually a program 
we did, I think, with the State of Maryland and the Forest Service 
to go back in and restore some riparian forest buffers. And because 
of this 60-acres of restoration, we are now getting 4,000-pounds of 
nitrogen reduction, 500-pounds of phosphorus and 100-tons of sedi- 
ment reduction per year. 

These are the kinds of best management practices that are al- 
ready occurring in the country. You probably have them in each of 
your states. This is what we think should occur. We do not want 
to do anything that stands in the way of that. And if our proposal 
somehow or another has confused people, then we will fix it be- 
cause we think that is one of the best tools we have for cleaner 
water at this point in time. 

The Chairman. Well, it is a critical point and a very comprehen- 
sive and thoughtful answer. As you say, you are still formulating 
and you have commended the timeliness of the hearing to hear 
what you need to consider, and I think this is an area which you 
recognize as really very, very critical, given the legal precedents as 
well as the concerns that are persuasive. 

Secretary Glickman, you have mentioned Secretary Lyons’ letter 
on October 22, and the fact that although you did not sign off, you 
share many of the views. My understanding is that many profes- 
sionals in USDA were deeply concerned about EPA’s proposals, 
that Secretary Lyons was not acting simply in a fit of creativity, 
that he was sort of bringing those concerns to the fore. 

Secretary Glickman. It was certainly not in a fit, but I do not 
know about creativity or not. 

The Chairman. Subsequently they have been more broadly 
shared. I do not want to berate the issue of why the consultation 
and coordination between the two agencies did not occur perhaps 
as much as it might have before then. Your assurance today is that 
whatever that might have been, it now is very intense and you 
both are here today, which we appreciate. 

Secretary Glickman. That is correct. 

The Chairman. And that is important. At least in your full testi- 
mony you have stated that EPA should provide a comprehensive 
cost projection of the impact of the proposed TMDL rule on agri- 
culture and silviculture. My concern is that probably you and the 
department ought to produce such a thing, to give at least from the 
standpoint of American farmers and ranchers, some idea of what 
you project the problem is. It could be a cooperative one but I just 
sense that those of us who are involved in the agricultural side of 
this would like the views of the professionals from the USDA as 
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to what is involved as all this hearing record is finally being put 
together and we begin to banter this about. 

Now, it is not an academic problem. As we have collected testi- 
mony for this hearing, the cost estimates range so widely as to be 
almost an astronomical difference, and that is unsettling in terms 
of a public policy situation. So without going into histrionics about 
how far apart we are, I would just ask you to zero in on that 
project. 

Likewise, with the Conservation Reserve Program, it would ap- 
pear if USD A accepts more than 1.5-million acres through the re- 
cently concluded regular signup, it might encroach on the water 
quality acreage reserve. Now, this has been an important point 
with the Committee and with you with regard to the Conservation 
Reserve Program [CRP] program because the Clean Water Act Ac- 
tion Plan of 1998 was to hold back 4-million acres under the CRP 
enrollment cap for continuous signup. 

Now, red flags may be down there at the department sort of un- 
derstanding that we are getting close, I think, to the limits there 
but would you review that? Give us some assurance that the plans 
we already think were in operation that are certainly pertinent to 
what we are talking about today are not in the breach here. 

Secretary Glickman. We will. And again this is one of the con- 
cerns that has been expressed by our technical people, that here we 
are bidding in a lot of land in problem areas and taking it out of 
production for a long time and we do not want to see those efforts 
unnecessarily disturbed, and I do not think they need to be, but 
that is part of the review process. 

The Chairman. One of the reasons that the CRP and the farm 
bill’s aspect of that, that has been widely commended is that there 
were very important point totals given for these environmental as- 
sets that were to be preserved, so this is another one of those 
points. You have made proposals elsewhere, in other fora, about 
CRP and additional things we might do. 

Secretary Glickman. Right. 

The Chairman. And I have commended many of those thoughts, 
but even at the same time, we do not want to undo that which 
seems to be very useful. 

Let me, for the sake of the record and my enthusiasm over Mr. 
Kraft’s testimony, which is about to occur, I gave him the title of 
the EPA Administrator Region I. He was not the person who testi- 
fied in that region but he does mention that testimony in his testi- 
mony today, so just for the sake of the record I would like to clear 
up who said what. 

Senator Harkin? 

Senator Harkin. Thank you very much, Mr. Chairman. 

I will kind of cut to the quick on this perhaps a little bit in terms 
of silviculture. There is testimony I read that is going to be given 
later by Mr. Adler — I was reading his testimony and he said obvi- 
ously the forest industry is fearful that these new proposed regula- 
tions, if implemented, would have some economic impact on them. 
He said clearly that is going to be the case in many instances. 

Again it seems to me that when you are talking about forestry, 
just as you talk about agriculture, that there can be point and 
nonpoint sources of pollution coming from them. I am wondering if 
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you are thinking in terms of the proposed regulations as treating 
all forest operations as point sources of pollution. I do not know 
what you are thinking there. Or is this going to be maybe yes in 
some cases and no in other cases? Maybe you could explain that 
for me a little bit, Ms. Browner. 

Ms. Browner. You are exactly right. There are some activities 
that generate a point source discharge and there are other activi- 
ties which, quite frankly, do not. 

The way the statute was set up, and I think the easiest way to 
think about it is that EPA, nor the states, can require a permit for 
nonpoint source runoff. A permit can be required for point source, 
and clearly we would all agree for industry, for large cities, for 
stormwater, and for those activities that significantly contribute to 
the detriment or the degradation of a water body. 

So it is conceivable, and when we talk about the vast majority 
of silviculture activities would not require any kind of permit, I 
think we all know there are bad actors. We all know that, in every 
industry. It is unfortunate. There are the leaders, there are the 
people who are the visionaries, and then there are the bad actors. 

I want to be clear. We are quite sure that there will be those out 
there, the bad actors, who are conducting their business in such a 
way that it is a point source that is contributing to the degradation 
of a stream and therefore the state can require them to get a per- 
mit. We believe that is a relatively small number of companies and 
that for the vast majority, the kind of best management practices 
that are in their own interests, that they are already engaged in, 
will be what they simply continue to do. 

But for nonpoint sources, and we will provide, Mr. Chairman, 
with your permission, for the record a letter we sent to Senator 
Baucus yesterday in an effort to once again clarify this, we are very 
clear for nonpoint sources we cannot require a Federal permit, pe- 
riod. The Clean Water Act did not give us that authority. Nor 
would we be asking for that authority. 

[The information referred to can be found in the appendix on 
page 245.] 

Senator Harkin. I think that outlines and cuts to the quick of 
what we are talking about. The only thing that is sort of left dan- 
gling there is definitions. How will you spell out in the new regula- 
tions how you are going to decide what is point and what is 
nonpoint? I mean obviously there are the clear instances we know 
of. 

Ms. Browner. That is right. 

Senator Harkin. Then there are some that maybe get into gray 
areas. How are you going to provide some distinct lines so people 
know whether or not they are engaged in point source-type activi- 
ties that could contribute to point source pollution? 

Ms. Browner. I think that your comment is very on target. It 
is something we agree that we need to make clearer in the final 
program. I think that it is fair to say, and Secretary Glickman said 
this is not easy stuff. It will be easy, I think, out in the field, but 
what we have to write down to jump through all of the hoops that 
we are required to in creating a program and to try and reflect all 
of the debate that we heard makes for very difficult reading. I am 
the first to admit that. 
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I think there are several areas where we have heard repeatedly 
that we probably could have said it more clearly; we probably could 
offer more examples so that the states, when they develop their 
programs — I mean let me remind you, and this is the second point 
I would simply make — EPA does not write these. The states go out 
and write the TMDLs. They decide where the best place is to get 
the reductions from. They decide how much credit they can give to 
best management practices. That is done by the states, but clearly 
we need to give better guidance to the states on what they should 
be giving credit for, on what the definitions are, and I think your 
point is extremely well taken and it is something that we need to 
work with USD A and we would be happy to work with this com- 
mittee and others to try and fix in the coming months. 

I think we can fix it. I think we have learned a lot in these public 
hearings and it is something we need to fix. 

Senator Harkin. I wanted to focus on the forestry issue a little 
bit because I think that is really where you are going to get a lot 
of the rub on this. 

Ms. Browner. Yes. 

Senator Harkin. Obviously row crop farmers now are fearing 
that wait a minute; if you can broaden this point source solution 
that broadly, then maybe they will be affected by it, too. So I think 
there is more than a little bit of legitimate fear from row crop 
farmers. 

Now having said that, to the extent that we can continue down 
the road that Secretary Glickman has so courageously, I think, 
structured, and that is a combination of different approaches — the 
Conservation Reserve Program, extending it along the boundaries 
of waterways and making those longer-term-type permits — I think 
that is a great way to go. Extending the strips — I forget what they 
are called — the waterway strips and things that you have done in 
the past 

Secretary Glickman. Buffer strips. 

Senator Harkin. Buffer strips — I could not remember the word — 
the buffer strips, I think has just done great stuff out there, and 
that has been very courageous, to take that step forward. 

Second, implementing the voluntary -type programs. Now, I am 
not an expert on forestry. I do not know a lick about it. But it 
seems to me that what we have done in terms of the voluntary pro- 
grams and what we are trying to do with the large animal feeding 
operations might have some applicability over there in terms of 
some standards, some national standards that we are doing in 
large animal feeding operations but more in terms of providing in- 
centives for farmers to conduct their own conservation practices. 

I do not know if that is applicable in forestry or not. I just do 
not know, but it is working in row crop agriculture. 

I appreciate the department’s support of the Conservation Secu- 
rity Program and the money that is in the budget this year for 
that. I think that is going to go a long way toward again helping 
our nonpoint sources of pollution in row crop. 

I am just wondering if there is any such kind of thought in terms 
of forestry, the type of incentive-based program in forestry that 
would be voluntary and which again would be in their best inter- 
est. I just do not know if that is applicable to forestry or not. 
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Secretary Glickman. Under Secretary Lyons may be able to com- 
ment quickly on that. 

Mr. Lyons. Senator, we do have similar programs to help private 
forest landowners, private nonindustrial forest landowners in par- 
ticular, and these are programs actually authorized, in part, by this 
committee in the 1990 farm bill. One is the stewardship program, 
the Stewardship Incentive Program, and those programs provide 
funding to private landowners to help them put in place conserva- 
tion practices to address water quality concerns, wildlife habitat 
concerns, and the like. 

Unfortunately, those programs have been woefully underfunded, 
worse so than the conservation programs. So we have had a dif- 
ficult time getting traction, if you will, and getting those in place. 
But where they have been put in place, we have had some substan- 
tial success. 

Senator Harkin. One last thing, Mr. Chairman. I do not know 
if I can stay for the entire hearing but I just wanted to say that 
I am sending a letter to both of you today. “I just wanted to state 
that I have strongly supported your agencies’ joint efforts on the 
unified national strategy on animal feeding operations.” 

“However unfortunately, with the release of the Draft Guidance 
Manual and the Draft Comprehensive Nutrient Management 
Plans, it appears that USDA and EPA are not fully working to- 
gether as partners to develop an enforceable approach to address 
the serious issue of impaired waters from feedlots.” 

“So I am sending a letter to both of you today outlining my con- 
cern that your current approach would lead to confusing regula- 
tions for large, confined animal feeding operations.” 

Again I thought we got off on a great start here a year or so ago. 
I thought people were working together but I am wondering now 
if we are starting to diverge here on the regulations that are being 
developed. As I said, I do not need a comment. I will send the letter 
to you and I would appreciate your responding to it as soon as pos- 
sible. 

Thank you, Mr. Chairman. 

The Chairman. Thank you, Senator Harkin. 

Mention has been made of Senator Baucus. He is unavoidably 
detained in Montana on pressing business today but he has given 
us a statement and his statement will be placed in the record along 
with the opening statements of the senators. 

[The prepared statement of Senator Baucus can be found in the 
appendix on page 80.] 

Senator Lincoln? 

Senator Lincoln. Thank you, Mr. Chairman, and thanks to the 
witnesses, Secretary Glickman and Administrator Browner, for 
being willing to come and visit with us, and I appreciate your offer 
to work with us on this because perhaps there has been a great 
deal of confusion, to the tune of at the first meeting we had in Ar- 
kansas we had 1,500-people show up and the second meeting we 
had 3,000-individuals show up. 

Well, we are going to have another meeting in March and you 
very graciously had your Region-VI EPA folks at the first two 
meetings and I would encourage both you and the secretary, if you 
could not attend, that you would send someone from Washington 
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to be in attendance at that next meeting — I think it is March 7 — 
which would be very appropriate to answer some questions, be- 
cause there is a great deal of confusion. I agree with you that 
eliminating that confusion is absolutely essential. 

Secretary Glickman mentioned one of the biggest problems for 
agricultural producers is uncertainty. The variables that they had 
to deal with. The fact is that I think that is the biggest problem 
that we have with your regulation, is the uncertainty and the un- 
predictability for both agriculture, as well as forestry. 

I concentrate on forestry because the point, in fact, is forestry 
has gone certainly in our state a great deal to try and work with 
EPA and the PCNE, the other groups, to try and come up with 
some really, really far-reaching opportunities to do best manage- 
ment practices in conservation. 

You make the comment repeatedly that these are things that the 
states do. I would just add to that, that the states do not do these, 
they do not set these regulations, nor do they put them into effect, 
unless they get your approval. This is not something they act on 
alone. The states do not go in one direction and EPA in another. 
When they go through most of setting these standards, they are 
things that they do in conjunction with EPA. It is not just some- 
thing the states do, as I said, on their own. So I think it is impor- 
tant to recognize that. 

As we look at what the regs have put forward, maybe if you 
could clarify some of the things here, a couple of questions that I 
have. One, where you have a situation where you have a best man- 
agement practice in place, has there been any consideration that 
the regulations would only apply to states who do not have an 
EPA-approved best management practices? Obviously 

Ms. Browner. You are not the first person to raise this and it 
is certainly something we are willing to look at. In some ways it 
fits back a little bit to Senator Harkin’s question in that what is 
a best management practice? I think that is something we would 
need to work out with the states. 

Senator Lincoln. You already you. You approve their plans. 

Ms. Browner. We understand that; I understand that. And that 
might be one threshold, but you may also have other states coming 
forward with new types of best management practices; how could 
we incorporate those? So that is something we are willing to look 
at. 

Senator Lincoln. All I am saying is that in each state you either 
approve or disapprove their environmental programs. They are not 
acting on their own. 

Ms. Browner. I am happy to spend some time explaining to you 
what approve or disapprove means. It is not quite as black and 
white, I think, as perhaps some may have suggested. It is a com- 
plicated process that we go through in making the decision to dele- 
gate and then in making sure that within a broad program like 
clean water or clean air, that all of the components are working. 
We would be happy to sit down and walk you through it. 

But I think that the basic thrust of what I hear you asking is 
in those instances where best management programs have been ap- 
proved by EPA, how would we incorporate that into the states? Or 
how would we allow the states to incorporate that into the TMDL 
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program? And I think we are very open to that. We think it is a 
good idea. We simply need to work with people to understand how 
best to do it. 

Senator Lincoln. Well, I just know that if I am trying to teach 
something to my children, it is much easier if I teach them the ben- 
efits that they are going to get out of it and help them work to do 
it themselves, as opposed to just applying more demands on them. 

I think that in what you have done in the best management 
practices has produced an awful lot of goodwill and conservation 
and reaching the objectives that we all want to reach. I would hate 
to see an unnecessary, overburdensome-type regulation. And as you 
clarify it, maybe it will not be that way, and I hope that is the case, 
and we would like to work with you on that. 

We would like to just kind of get a few clarifications on the 
TMDL regulations that you have put forward. Could the regula- 
tions that you have out there be extended to encompass all of the 
activities within the watershed of the listed water body, or will 
they be limited to the properties adjacent to the list water body? 

Ms. Browner. I am going to ask Mr. Fox to answer. 

Mr. Fox. Senator, the way we have proposed the rule, it would 
be limited only to those landowners and those properties that have 
a documented water quality problem. In fact, the Agency, the state 
or Federal agency, would have to make a specific finding that there 
is, in fact, a problem associated with this landowner. We did not 
envision at this time that it would be applied on a watershed basis. 

Senator Lincoln. So it is not your intent to apply it to the water- 
shed basis; is that correct? 

Mr. Fox. As we propose it, that is correct. 

Senator Lincoln. OK. The regulation as it deals with waters 
that are not listed but are considered impaired, will this only apply 
to the official 303(d) list of waters? 

Ms. Browner. It only applies — maybe your state has some list 
that we are not immediately familiar with. This applies to the 
303(d) listed waters. 

Senator Lincoln. Only. 

Ms. Browner. Some states have their own state processes in ad- 
dition to the 303(d) and we would be happy to talk to you about 
Arkansas. They may have something that we, off the top of our 
heads, do not know. Someone seems to be telling us that, that may 
be the case. But the intention is 303(d). 

Senator Lincoln. Your intent is to focus on a 303(d) list. OK. 
Well, I might want some more clarification on that if it is possible. 

Just in talking about the point and the nonpoint sources and, as 
Senator Harkin mentioned, those definitions, in reading your pro- 
posed rule and noting that you specifically go back to or specify 
that certainly agriculture was not focussed in on in terms of defini- 
tions until 1977 and 1987, where the specifics on return flows from 
irrigated agriculture and agriculture stormwater were specified out 
statutorily, but you go on down and when asked which silviculture 
discharged would be designed under today’s proposal as source sub- 
jects to the program, you state for the sources that were categori- 
cally excluded previously — nursery operations, site preparation, re- 
forestation and subsequent culture treatment — thinning, prescribed 
burning, pest and fire control, harvesting operations, surface drain- 
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age or road construction and maintenance — that categorical exclu- 
sion from the definition of point source would be removed. 

So in other words, you are leaving it up to a subjective decision 
by yourself as to whether or not that is going to be a point or a 
nonpoint source? 

Ms. Browner. I am going to be very honest with you. We are 
having a hard time understanding your question. We are happy to 
try and answer it for you but I am happy — I was trying to make 
sure I understood which section you were even in and right now 
we are a little bit confused. 

So Mr. Chairman and Senator Lincoln, if it would be appropriate, 
we would happy to answer all of these in writing or to meet with 
you individually. You just — I cannot understand what you are ask- 
ing me at this particular moment. 

Senator Lincoln. Well, I just think it is important for us to 
know how you have defined and what you have put yourself in the 
position of being discretionary over in terms of point and nonpoint 
sources. 

Ms. Browner. We do not disagree but I think we need to know 
which section you are in so we understand. 

Senator Lincoln. OK, I have the Federal Register right here 
and it is just your answers that you have submitted from your reg- 
ulations in the Federal Register and I will be glad to offer that 
to you and have you answer them in writing. 

I would just again encourage us all to work on something that 
can be predictable and certain to the individuals that are dealing 
with it. I would encourage you to come to some of the meetings 
that we are subjected to so that you can give some of those answers 
to the people who do feel an uncertainty in what has been pre- 
scribed in the rule and regulation. 

So, I think that is very important as we go through this because 
there are a lot of people who are alarmed in the definitions that 
have been provided and what has been done and also, I think just 
in the past history of what EPA has done in many instances in 
their interpretations and the way that they go about interpreting 
the intent of what Congress is out there to do. So I would encour- 
age you to work with us, please. 

I will, Mr. Chairman, be glad to submit to the administrator my 
questions in writing so if she would choose to answer them in writ- 
ing, that is fine. 

The Chairman. If the senator will put the questions in writing 
we will ask the administrator to respond in writing on due reflec- 
tion and have clarification. 

Ms. Browner. Great. Thank you. 

The Chairman. I know that you must leave in just a few min- 
utes, Administrator Browner, so as a result, I am going to ask Sen- 
ator Fitzgerald — he has a couple of questions that he wants to ask 
whole both you and Secretary Glickman are here. Then Mr. Fox, 
I understand, could continue onward if necessary. 

STATEMENT OF HON. PETER G. FITZGERALD, A U.S. SENATOR 

FROM ILLINOIS 

Senator Fitzgerald. Thank you, Mr. Chairman. 
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I appreciate both of you being here and I am wondering with the 
Chairman’s dispensation, if I could not shift gears just a little bit. 
We are so fortunate to have our distinguished Agriculture Sec- 
retary and EPA Administrator on the same panel. 

I wondered if I could talk a little bit about the ethanol program. 
Administrator Browner, I know you have been kind enough to meet 
with members of the Illinois delegation on this and we are hoping 
to have a large meeting with House and Senate members with both 
of you. I know we sent you a letter. We sent it actually to the 
President. Maybe he has not sent it down to you. But we would 
love to have that joint meeting. There are about 40-members from 
the House and Senate who have requested a meeting with both of 
you to discuss the reformulated fuel program. 

But Administrator Browner, I was wondering; I am very con- 
cerned about the viability of ethanol in phase two of the RFG pro- 
gram. I was wondering whether the EPA is taking any steps to- 
ward providing ethanol with a carbon monoxide credit so that it 
could continue to remain the choice oxygenate, at least in Chicago 
where it is heavily used and very popular. I do not know if you 
would be able to comment on that. 

Ms. Browner. Senator Fitzgerald, as I think I shared with you 
and the Illinois delegation in I think it was two meetings we actu- 
ally had, the administration, EPA was looking at the issue and 
Senator Harkin, you are well versed on this issue of revapor pres- 
sure, and that we would be making a proposal in terms of the re- 
vapor pressure in light of a National Academy of Sciences report. 

We had hoped to get that done a little bit sooner than we have 
but it is winding its way through the Office of Management and 
Budget [OMB] review process and will be shortly put out in the 
Federal Register. So, we have taken into account the Academy’s 
review and all of the issues as we understood them and we will 
going out on a notice and comment in terms of the revapor pres- 
sure issue. 

Senator Fitzgerald. What you sent to the OMB, I understood 
you sent something there regarding regulating MTBE as an oxy- 
genate. Is that 

Ms. Browner. I am talking about Reid Vapor Pressure [RVP] 
right now. I am talking solely about the RVP, which is in the RFG 
round two program. That is all I am talking about. 

Senator Fitzgerald. OK. Well, I appreciate that and we look for- 
ward to talking to you about that. 

Secretary Glickman, I understand the USD A has recently been 
assessing the impacts of an MTBE phase-out and ethanol replace- 
ment in the California market and I do not know if you have any 
results of that assessment that you might be able to share with us. 
I noted in Illinois, ethanol is 16-percent of the market for our farm- 
ers’ corn and it is probably not that high in other corn states — Illi- 
nois is the leading ethanol producer in the country. 

But I wonder what effect might that have on farm income at a 
time, as you pointed out in your testimony, that prices have hit 
rock bottom and farmers have really been suffering across the 
country? 

Secretary Glickman. I do not have a specific answer. I will go 
back and ask our chief economist whether he has done any eco- 
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nomic impact studies. We are working with EPA on the MTBE 
issue. Obviously USDA has a great interest in the ethanol issue for 
a lot of different reasons, much of which are compatible with yours. 

Senator Fitzgerald. So that study is not yet completed, the eco- 
nomic study? 

Secretary Glickman. Deputy Secretary Rominger will respond. 

Mr. Rominger. I do not have the figure with me but I think our 
chief economist did complete that study and it did show that if eth- 
anol did replace MTBE, it would have an effect on the price of corn. 

Senator Fitzgerald. And the farmers’ income. And that would 
probably, in turn, have effects on the farm programs by reducing 
the cost of the loan deficiency payments and the like. 

Do you know if that analysis addressed ethanol’s ability to re- 
place — the ethanol industry’s ability to replace MTBE in the Cali- 
fornia market in 3-years, over 3-years? 

Mr. Rominger. I think, as I recall, that the production of ethanol 
would have to be increased but they felt that it was possible, would 
be possible to increase the production of ethanol to be able to fill 
that market. 

Senator Fitzgerald. Well, I appreciate that opportunity to 
switch gears a little bit. 

Administrator Browner, did you want to add something? 

Ms. Browner. Yes. I just thought it might be helpful to the Com- 
mittee — I know this will be an issue of great interest to many. Ap- 
proximately 2-weeks ago, 3-weeks ago, California did complete a 
file, a submission to EPA seeking a waiver from the 2-percent oxy- 
genate requirement in the Clean Air Act for the reformulated gaso- 
line program. 

Independently, California has passed a state law that effectively 
bans MTBE, which is one of the oxygenates currently available 
within California within — I might get the year wrong but I think 
it is two to 3-years. 

The waiver petition to EPA, the argument that California is 
seeking to make, it is a very technical, highly modeled type analy- 
sis that will have to be done but essentially they are suggesting 
that the use of an oxygenate in their fuels — and remember, Califor- 
nia fuels are somewhat different than fuels in the rest of the coun- 
try; they have been in a different fuel program, given the nature 
of their air pollution challenges — that the use of an oxygenate 
could actually contribute to increases in some pollution parameters. 

This is a technical question and they have provided to us all of 
the modeling that they believe demonstrates that, all of these 
things that are called inputs and outputs and I do not even under- 
stand it after a while, and our technical people are now reviewing 
it. It will take some period of time for that review. It is a highly 
complicated computer-type review that has to be done. 

When we complete that review, which will take us some time — 
it could be months — we will then go through a notice and comment 
process — Federal Register notice as to how we read the models 
that California gave us, how they read them, if there is some dis- 
agreement, what we believe the law allows for, and what we would 
propose to do. Then we will take comment on it and then after the 
comment period, we would make a final decision on whether or not 
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California’s request for a waiver from the 2 percent oxygenate 
would be granted based on legal and technical grounds. 

Senator Fitzgerald. Will you be able to take into consideration 
other factors, like the impact on farm income of the loss of that 
kind of market, or do you have to do it — will you need some con- 
gressional help to think in broader public policy terms? 

Ms. Browner. I should point out the provision in the Clean Air 
Act which California is relying on is a provision that has not, to 
my knowledge — I do not have any air people; these are all water 
people — to my knowledge is not a provision that has previously 
been used. 

I know this for a fact. EPA has never received a request for a 
waiver from the 2-percent oxygenate. In terms of what factors we 
are allowed to review, that is obviously something that everyone, 
I am sure, will have a point of view on and we will be happy to 
share with us. 

I should say that we do believe that the Clean Air Act does cre- 
ate that opportunity to seek a waiver, that there is no question in 
our minds about the right of a state to apply for a waiver, that 
Congress was clear in that respect. But in terms of what you have 
to demonstrate and what kind of modeling is sufficient and what 
kind of factors then get included in that analysis is something we 
are currently working on. 

Senator Fitzgerald. Well, we will look forward to continuing our 
discussions with you. If you could keep in mind that meeting that 
we are hoping to get — in fact, we wanted to have the Energy Sec- 
retary there, as well, and maybe if the three of you could talk with 
the House and Senate members who requested that meeting, I will 
follow up on that. I think the letter was actually sent to the White 
House. 

So we will follow up with that and we appreciate very much your 
hard work, both on behalf of the environment and on behalf of our 
farmers. Thank you. 

The Chairman. Just to try to bring some simplicity to what just 
transpired, is it not the case that we had a debate on the Senate 
floor in which the senator from California, Senator Boxer, and oth- 
ers were talking about MTBE and the fact that this was unhealthy 
for her state? 

So the thought immediately arose — Senator Fitzgerald, Senator 
Harkin and I all sort of shared this thought, that, in fact, if ethanol 
could replace MTBE, this might be a good thing for clean air in 
California, as well as farm income. 

Now to that respect, Mr. Rominger has conducted a study, or his 
colleagues, and they found that, in fact, it does have a price effect. 
Predictably, if you send more ethanol to California, more corn goes 
into ethanol and all the rest. It could relieve LDPs at another level 
from which we are now talking, so there is another good effect 
there, too. 

Now as I understand, however, in this highly modeling effect you 
are talking about, some people out in California have said hold on; 
before you send all the ethanol out there, are there some problems 
in the environment with the ethanol? In other words, as we are re- 
placing MTBE, do we run into some other dilemmas? And we do 
not know, and this is being studied, among other things. And, of 
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course, those of us who are corn farmers find urgency in the study 
coming to conclusion as rapidly as possible if the verdict is to be 
a favorable one so we can move on. 

Now it seems to me it would be helpful, and this is one value 
of the senator’s question, of having this dual appearance today. 
This is an EPA question; it is an agricultural question, I think, for 
the common sense rules I just stated. Probably Secretary 
Rominger’s study, which is there probably, not well known to any 
of us, we need to exhume and sort of circulate. Likewise, some 
state of play as to what is going on in California. 

If it is this consideration by EPA and the modeling and the sev- 
eral months, all of us keep this — we get it in fragments from time 
to time. We have community meetings of environmentalists, corn 
farmers, other advocates of ethanol. 

And I suppose while we are at it on the ethanol situation, and 
this comes just anecdotally likewise, given the price of corn, which 
is low, the price of petroleum, which is high, a good number of peo- 
ple have been wondering in a common sense way in America, has 
the spread between the cost basis of the two narrowed? And the 
answer is yes but the question is how much? And this is tremen- 
dously interesting. We are getting answers all over the place. There 
are sales in Nebraska that raise questions as to whether almost 
parity has been achieved. 

Now, people rushed in to point out no, that has not occurred as 
yet; there is still a gap. But to the extent the Department of Agri- 
culture can furnish this committee and therefore the rest of the 
American public some really economist -based facts on this, why, 
this is going to help the debate immeasurably, I believe, and take 
it at least a few steps further. 

Secretary Glickman. We will make sure you get whatever stud- 
ies we have. 

Ms. Browner. If I might, Mr. Chairman, just in closing on this 
particular issue, it is a difficult and a complicated issue. I want to 
be very clear. 

For a long time now, EPA has been concerned about MTBE. We 
commissioned a blue ribbon panel. We have embraced the rec- 
ommendations of that blue ribbon panel. We have called upon Con- 
gress to help us address the problem and we would be — I think ev- 
eryone in the administration remains very hopeful that, that oppor- 
tunity could present itself and that we could all work together to 
find an appropriate solution, given our concerns about MTBE. 

I do not think there is any administration — President, Vice Presi- 
dent, EPA, USDA, Department of Energy — that has done more for 
ethanol. We are big, big believers in renewal energy sources and 
in the role of ethanol. We also have a concern about MTBE. They 
happen to be caught up in the same statute. It would be very, very 
helpful, I think to all of us, if we could work together. 

The Chairman. Excellent. Well, we thank the entire panel, espe- 
cially the Administrator and the Secretary. It has been quite a de- 
votion of your time today but you have been helpful to us and 
thank you for coming. 

The chair would like to call now a panel of state and private wit- 
nesses, and this will include Mr. James A. Kraft representing for- 
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estry. He is vice president and general counsel and secretary of 
Plum Creek Timber Company, Incorporated. 

Mr. Paul Johnson, representing state conservation agencies, is 
the former chief of the USDA Natural Resources Conservation 
Service, director of the Iowa Department of Natural Resources. 

Third, Ms. Roberta Savage, representing water administrators, is 
executive director of the Association of State and Interstate Water 
Pollution Control Administrators. 

Mr. Robert Adler, representing clean water network environ- 
mental organizations, is professor of law and interim director, Wal- 
lace Stegner Center for Land Resources and the Environment of 
the University of Utah College of Law. 

And Mr. John Barrett, representing agriculture, is a cotton and 
grain producer from Edroy, Texas. 

It is great to have all of you before us this morning. We will ask 
for the sake of full discussion by you and the Committee, that you 
try to limit your comments to 5 minutes. This will not be rigorous 
in the event that this is impossible, because, as you noted, the 
Committee has been liberal in terms of time to make sure we have 
a full discussion. 

Let me start in the order I introduced you. Mr. Kraft has already 
been mentioned by me mistakenly in a role that he did not take, 
as EPA administrator in Region I, but he did mention that testi- 
mony, which was important, with our dialogue with the first wit- 
nesses. Mr. Kraft, would you give your testimony? 

STATEMENT OF JAMES A. KRAFT, VICE PRESIDENT, GENERAL 

COUNSEL AND SECRETARY, PLUM CREEK TIMBER COM- 
PANY, INC., SEATTLE, WA 

Mr. Kraft. Thank you, Mr. Chairman. I appreciate the oppor- 
tunity to testify today on behalf of the American Forest and Paper 
Association on EPA’s proposed Clean Water Act regulations. While 
AF&PA represents the manufacturers of wood and paper products, 
all of whom have serious concerns with a multitude of other pro- 
gram changes contained in this rulemaking, I will confine all of my 
remarks today on the forestry components of the National Pollution 
Discharge Elimination System [NPDES] rule. 

I would like to cover four things today. First I would like to point 
out the effectiveness of the current programs under Section 319. 
Second, I would like to point out that this current proposal will im- 
pose substantial economic burdens and will be unwieldy and ineffi- 
cient, as was described by Senators Baucus, Wyden and Murray in 
a recent letter to the EPA. Third, I would like to go into what I 
believe is EPA’s lack of legal authority to pass this regulation. And 
lastly, I would like to propose some common sense alternatives. 

First, I would like to focus on EPA’s decision to abandon almost 
three decades of statutory interpretation of the Clean Water Act 
and case law by eliminating the designation of forestry as a 
nonpoint source activity. EPA has contended that because silvicul- 
tural activities can be a cause of water quality impairment, that 
this gives them the discretionary license to label such activities as 
point sources. However, EPA’s citation of silviculture’s impact on 
water quality is selective and runs counter to our own experience 
throughout our ownership. At Plum Creek we have 3.3-million 
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acres of timberland in the states of Washington, Idaho, Montana, 
Arkansas, Louisiana and Maine. 

In every state with significant forest management, those states 
have forestry best management practices or rules. These programs 
have been submitted to and approved by EPA as part of the Sec- 
tion 319 nonpoint source program. More than 20-states conduct 
periodic BMP compliance surveys. Others have even gone further 
and are conducting statewide BMP effectiveness studies to measure 
water quality upstream and downstream of forestry activities. 

The results of these studies demonstrate the general effective- 
ness of BMP programs and I think Administrator Browner rightly 
pointed out earlier in her testimony that there are a lot of success 
stories under the current program, and I think she is right. 

I think the studies are also helping us to determine how to better 
improve the BMPs as we go forward. Take the state of Montana, 
for example, where our company has 1.5-million-acres of 
timberland. Over the past decade, Montana has developed a pretty 
rigorous BMP program and a compliance survey. We get audited on 
our performance. The most recent results found successful imple- 
mentation statewide of BMPs averaged 94-percent and our com- 
pany is well over or pretty close to 100-percent; it is in the 98-97 
percent range. That is up from 78-percent in 1990. 

This improvement was achieved not through heavy-handed, top- 
down regulations but was brought about by locally led efforts to 
educate loggers and landowners. 

Even using EPA’s most recently available public data, only 11 
states listed silviculture as a cause of impairment on their Section 
303(d) lists. Further, almost two-thirds of the stream segments list- 
ed due to silviculture were from one state — Montana. 

However, this list has been found to be highly inaccurate. In 
1997 Montana began requiring documentation of the scientific 
basis for the listing of water quality limited streams. Montana’s 
Department of Environmental Quality has found that credible data 
was lacking to justify listing in over half the streams on the origi- 
nal list. 

In my written testimony that I submitted there are a number of 
other specific statistics but in the interest of time I will not go into 
that, as to why silviculture and forestry is a relatively minor cause 
of water quality impairment across the country. 

I would like now to shift to my second point, which is the eco- 
nomic burdens that would be created by the proposed rules and 
comment on the ineffectiveness and the unwieldy nature of the pro- 
posal. 

The forestry community is struck by the heavy-handed com- 
mand-and-control approach that this rule incorporates. It would be 
imposed upon the states and private landowners throughout the 
country. EPA’s economic analysis that accompanies the proposed 
rules is inadequate. According to AF&PA assessments supported by 
the work of five independent economists, the incremental economic 
burden to landowners, operators, communities and government 
agencies could easily exceed $1 billion annually nationwide. 

The administrative costs alone of an NPDES program for 
silviculture, even in the unlikely event, and I would like to get into 
that later because I think a very good question was asked earlier 
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that I would like to answer — even in the unlikely event that this 
rule would be invoked sparingly, only for bad actors, the cost would 
exceed EPA’s estimates by severalfold. Because the economic im- 
pact will far exceed $100 million annually, we believe that EPA 
must conduct more detailed and comprehensive cost-benefit eco- 
nomic analysis of this proposed rule. 

Not only would the economic burdens be greater than the pro- 
posal recognizes but it is hard to comprehend, sitting here, as 
someone who deals with forestry activities every day, how the EPA 
would develop and implement a workable NPDES permitting sys- 
tem for the thousands upon thousands of forestry activities that 
occur every year. 

Another concern that we would like to share here about the bur- 
dens and the inefficiencies of this rule is the impact it would have 
on voluntary conservation efforts that are today working to protect 
and improve water quality. And one thing that our company has 
been very interested in and I think the Simpson HCP was men- 
tioned earlier today, there are millions of acres of private land that 
are today covered by habitat conservation plans, which, as you 
know, are approved by the U.S. Fish and Wildlife Service and the 
National Marine Fisheries Service under the Endangered Species 
Act to protect fish and wildlife habitat. 

Many of these plans are designed to protect water quality and 
fish habitat. Our fear is that this proposed rule would have a great 
potential to undermine these efforts that are being so successful. 

Just as an example for our company, we are very near comple- 
tion of a massive habitat conservation plan in our Northwest own- 
ership covering 17-species of fish, including salmon and trout, for 
1.7-million acres of our timberland. If these rules were to go into 
effect as they are currently proposed, we could be faced with wholly 
new requirements from another Federal agency for the very same 
resources that are being protected by our plan. And this is a scary 
thought for us because we have invested more than $2 million and 
2-years in working with the agencies to prepare this plan and I 
suspect that other landowners who would look at this proposed re- 
quirement and the threat that they might have to obtain NPDES 
permits and comply with a whole new set of TMDL rules would be 
reticent to expend that kind of resource. 

As an aside, our company, as we have gone through this process, 
has kept EPA informed and we are very much interested in a vol- 
untary way, working with EPA, to see how this plan can dovetail 
with the needs of the Clean Water Act. 

It appears that EPA is trying to solve all of the perceived prob- 
lems in the Clean Water Act through radical changes to the 303(d) 
program and through the designation of silviculture as a point 
source. However, the 303(d) program, as designed by the Congress, 
was never designed to take on such a massive role, which leads me 
to my third topic, that the radical changes called for in this pro- 
posal have such policy implications that it is improper for the EPA 
to act without specific direction from Congress. In fact, the legal 
analysis that we have done shows or would suggest that there is 
no legal authority under the current act for this proposed regula- 
tion. 
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I go on further to say that we concur with the concerns raised 
by Senators Baucus, Wyden and Murray, which questioned the 
legal underpinnings of the proposal and the need for congressional 
direction on this kind of policy change. 

Under the current proposal, EPA would turn the Clean Water 
Act on its head and would redesignate most forestry activities as 
point sources. I think there was a question there: well, what is 
going to be a point source under this regulation and what is not 
going to be a point source? The answer was well, it depends upon 
whether you are a bad manager or a bad actor. And I guess looking 
at that, there is no way to determine whether in someone else’s 
opinion you constitute that and there is going to be no way, I think, 
to figure out if you need a permit. 

Despite I think the very well-intentioned limitations stated by 
Administrator Browner that they would use this authority only in 
limited situations and as a last resort, I am afraid the courts will 
not let them do that. Selective enforcement of a regulation, in some 
instances calling it a point source and in other cases for the same 
activity calling it a nonpoint source, will not be respected by the 
courts and inevitably I think there would be litigation here that 
would expand the NPDES portions of this rule to all water bodies 
where forest management is conducted. 

The forestry community, many state agencies, governors and oth- 
ers oppose the designation of forestry activities as a point source. 
We do not believe there is any legal or statutory authority for EPA 
to revise the regs that would eliminate the long-standing recogni- 
tion of forestry as a nonpoint source activity merely to address 
some unidentified, last-resort situations on a case-by-case basis. 

Before I close, Mr. Chairman, I would like to discuss the reason- 
able assurances requirement found in the proposed TMDL rule. 
Setting aside the scientific difficulty of actually calculating a daily 
load from nonpoint sources, the proposed rule requires states to 
build in and have an implementation plan for every TMDL. We do 
not believe that Section 303(d) provides EPA with this authority; 
nor does it provide, as EPA contends, that the implementation 
plans can be approved, disapproved or taken over by EPA. 

What it appears to be here is a case of a proposal extending Fed- 
eral enforcement over what has traditionally been a state activity. 
And this is not a minor legal issue but one that has enormous con- 
sequences for private landowners throughout the country, large 
and small. 

I would like now to turn to my last point, which is alternatives. 

The Chairman. Would you summarize that? 

Mr. Kraft. Sure. This will be very quick. 

I think we all share the goal of cleaner water, certainly at our 
company and throughout the AF&PA. I think that there are some 
common-sense things that can be done to achieve those goals. 

In essence, I think Section 319 can be made to work. It is work- 
ing. Examples are there that it is working. If we want to make it 
work better, I suggest rather than top-heavy regulations that we 
increase the funding, make the partnerships work better, improve 
the BMP program. 

Mr. Chairman, over 30,000-comments have been submitted on 
these rules and the forestry community represents a sizable share 
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of those comments. We feel strongly that only Congress should de- 
termine how nonpoint source activities are addressed under the 
Clean Water Act. In the end, we believe the current proposed rules 
will discourage the practice of sustainable forest management. 
They will create disincentives to maintain timberland in the U.S. 
In fact, I could see a lot of people getting out of the business if 
these were passed. 

They would stifle economic opportunity and prosperity in commu- 
nities that are desperate to be part of the economic revival in this 
country and it would make it a lot more difficult for people — the 
guys who own 40 acres — to make a living off their land. 

This concludes my remarks, Mr. Chairman, and I would welcome 
any questions you have. 

[The prepared statement of Mr. Kraft can be found in the appen- 
dix on page 81.] 

The Chairman. Thank you very much. Let me say at the outset 
your statement will be published in full in the record, Mr. Kraft, 
and that will be true of each of the witnesses. 

Mr. Johnson? 

STATEMENT OF PAUL JOHNSON, DIRECTOR, IOWA 
DEPARTMENT OF NATURAL RESOURCES, DES MOINES, IA 

Mr. Johnson. Thank you, Mr. Chairman and Senator Harkin. It 
is good to be with you today. 

In looking at my colleagues on either side, I see they have al- 
ready scratched half of their testimony. I think we could all spend 
an hour with you and still have a lot to say. I will not go through 
my prepared remarks; those are for the record and I would urge 
you to take a look at them. 

But I would start today by reminding you of where we have come 
from. Iowa is working land, probably more developed than any 
other state in the country. We have no national forests, no national 
parks, no wilderness areas. We work it all. Senator Harkin, maybe 
we need to work on that part of it, as well. 

But nonetheless, it is working land and our subject that we have 
in front of us today certainly does impact Iowa. We live on this 
land; we work this land; we are proud of it. 

I am going to skip the remarks that deal directly with the 
TMDL, although I do want to say that although my written testi- 
mony raises serious concerns about the present TMDL proposals, 
I want to make it very clear that inaction or business-as-usual 
should not be the option. We have made great progress in cleaning 
up our nation’s waters but the public is asking for more and we be- 
lieve there should be more and we need to accelerate our efforts. 

I would like to take my remaining minutes and maybe offer a 
slightly different perspective on this. I believe there have actually 
been two national clean water acts. 1972 is the one that we are 
talking about now, the foundation on which we are presently trying 
to add additional programs. I do not want you to weaken where we 
are with the Clean Water Act, the 1972 act. It has served us well 
in dealing with point source and should provide the underlining co- 
ordination and regulatory framework, I believe, for dealing with 
nonpoint, as well. 
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But there was another one back in 1935, the Soil Conservation 
Act back then that established conservation on private lands in 
this country. I believe if we had called that a Clean Water Act back 
in 1935, we would probably have even more soil conservation than 
we have today. But I think we should recognize the importance of 
that in the work that has gone on over the past 65-years. It, too, 
has served our Nation well. We are a healthier Nation because of 
it, I believe. 

Two acts, two cultures. Our challenge, I believe, is to facilitate 
convergence of those cultures. You cannot deal with the 1972 act 
without understanding 1935. And I do not believe we can take the 
next steps in our 1935 process without support of our 1972 act. 

I would like to make some suggestions for our 1935. The delivery 
system is in place and it is a good one. Just four or 5-years ago 
people were wondering whether we should take it apart as we 
move toward a more market-driven farm program. 

Do not take it apart. Strengthen it. We have land grants out 
there. We have ARS. We have good Forest Service research. Chal- 
lenge them to produce the conservation commodities that we are 
talking about here. Think big. I believe you ought to put much 
more resources into research on how we can produce conservation 
commodities from private lands. 

Strengthen the Extension Service. Do not let it fade away. As we 
talk about nonpoint and we talk about the other opportunities on 
private lands, the Extension Service should play an important role. 
So should the Natural Resources Conservation Service and the 
Farm Service’s agency. 

Strengthen conservation districts and watershed efforts. Locally 
led conservation can work and we are learning today how to do 
that better. 

I would urge you to support additional technical assistance out 
there. I believe it is tragic that in our mad rush to cut government, 
we have slashed the heart and soul of private lands conservation. 
We should have twice as many people out there working with pri- 
vate landowners today, not the number that we now have. 

We do not improve education by cutting teachers. We do not im- 
prove national defense by cutting our military. We do not improve 
medical services by cutting our doctors and nurses. All of these are 
what we are about in the technical assistance that we provide pri- 
vate landowners. In fact, it is the private landowners who do the 
conservation, not these people, but these people are really needed 
out there to do it. 

In Iowa we have a huge backlog because of lack of technical as- 
sistance. In my home county we have a one-year backlog under the 
conservation buffer initiative. We have farmers wanting to sign up 
and enroll them, but we do not have the people out there to do it. 
The same is true on grazing lands; I believe same is true on urban 
stormwater issues. I think that if we had technical assistance 
there, we would start improving our water from nonpoint much 
more rapidly. 

We have a good set of basic conservation rules. EQIP — Senator 
Lugar, thank you for that. It is an excellent program. RCRA Imple- 
mentation Plan [RIP], Wetlands Reserve Program [WRP], Con- 
servation Reserve Program [CRP], continuous CRP, but I would 
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argue that we need more resources in those programs and we need 
more flexibility. 

CRP is probably the one program that is adequately funded at 
this point, although I think some would argue that we could always 
use more. We have almost $2 billion in that program, and what 
does that tell farmers? Do not farm, and you are a good conserva- 
tionist. Yet when it comes to the working lands, the lands that we 
are talking about here today, we have just a fraction of that, per- 
haps one-tenth of it. 

In Iowa we have $100 million backlog right now on WRP and 
floodplain easements, $100 million backlog. Ten years ago I do not 
think you could have gotten a farmer to sign up for that program 
and yet today, $100 million backlog, and that is after farmers are 
already told that there is not much money in the program. 

We need more flexibility and we certainly need to start reward- 
ing stewardship instead of rewarding people after they have made 
mistakes. We have farmers out there who have buffers along rivers 
and streams. They do not quality for the program. They are told 
to plow them out, farm them for 2-years, and come back; then you 
are eligible for a CRP contract. I think that has to change. 

Senator Harkin, I think your proposal and the administration’s 
proposal is a wonderful idea. Although it is $1.3 billion, I would 
view that as a pilot, given the opportunities that we have. 

I think we need to build consensus for our National Private 
Lands Conservation Act. We have done public lands; we have a 
great start on regulatory. We will continue to argue about whether 
or not they are as good as they ought to be but I think it is time 
we looked at that 70-percent of the land out there and looked at 
ways in which we can really improve our conservation on private 
lands, and that is the heart of what we are talking about today. 

Our Governor Vilsack recently called upon Secretary Glickman to 
work with him toward a National Governors Conference on Private 
Lands, similar to what Teddy Roosevelt did back at the turn of the 
century for public lands. I would urge you to take part in that, 
hopefully as our governor will continue on that. 

In Iowa this year we are trying to converge the 1935 and the 
1972 Clean Water Acts, improving our TMDL program, our mon- 
itoring, our standards, our assessment, and accessing more the 
USDA programs 319 and research. We can make these programs 
work and we can improve our national waters. 

Thank you for the opportunity to be here today. 

[The prepared statement of Mr. Johnson can be found in the ap- 
pendix on page 95.] 

The Chairman. Thank you very much, Mr. Johnson. 

Ms. Savage? 

STATEMENT OF ROBERTA SAVAGE, EXECUTIVE DIRECTOR, AS- 
SOCIATION OF STATE AND INTERSTATE WATER POLLUTION 

CONTROL ADMINISTRATORS, WASHINGTON, DC. 

Ms. Savage. Thank you very much, Senator. And before I begin, 
I would like to say that normally our association invites, and I did 
invite, a number of state administrators to be here but each time 
I called them they said, “The state legislature is holding a hearing 
on TMDLs.” So you have the executive director instead. 
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Your staff has been wonderful and accommodating. They would 
call me and say, “Who is going to testify?” and I would give them 
a name and then they would go into hearing. So your staff is won- 
derful and I appreciate their patience. 

My name is Robbi Savage. I am the executive director of the As- 
sociation of State and Interstate Water Pollution Control Adminis- 
trators. 

I started with the association in 1978 and prior to that I worked 
with the League of Women Voters on the 208-program, which was 
the precursor to our nonpoint source 319-program; and prior to 
that at the United States Environmental Protection Agency in the 
Office of Water, also in the nonpoint source and 319-program. So 
I have been involved in these issues for more years than I hope you 
will count up and I have very strong feelings about the way this 
program is being managed across the country. 

The states feel very strongly as well and back in 1972 when the 
bill (the Clean Water Act) was passed, it was very clear — at least 
we thought it was — that the states would take the lead in the clean 
water program. And prior to the passage of the 1972 Act States 
viewed themselves as the professors. When EPA was created in 
1971, things got all turned around and the States, in EPA’S mind 
became, in essence, the students. That relationship has changed 
somewhat, as you know, over the years, but through it all, the 
states have been at the forefront of the clean water program and 
Congress recognized that in the 1972 bill, as well as other environ- 
mental and natural resource statutes. 

The states agree that the TMDL program is a useful tool in man- 
aging our overall clean water program. It is not the only tool; it is 
one tool. It is a management tool. It is not an enforcement tool, and 
this is an issue that nearly every state brought up in its comments. 
To USEPA on the TMDL Regulations. 

The states believe that they are co-regulators with the Federal 
government and in this relationship with EPA that we often call 
a partnership or a marriage, I tend to think of it either as co-regu- 
lators or a continuing partnership but in this process, we have 
come forward time after time with EPA to work on not only these 
regulations but the guidance on the 319-program. 

We cosponsored the Western Governors TMDL forums. We met 
with EPA for an intensive two-day event at the wye Institute to 
discuss the TMDL regulations. We have worked with EPA hand in 
hand on the 319-guidance for the enhancement of the nonpoint 
source 319-program. 

I tell you this because we have tried in every way possible to en- 
hance the program on nonpoint sources because we think it is an 
important, a very important issue for water quality improvement. 
On the other hand, we do not believe that the enforceability envi- 
sioned by EPA is authorized in Section 319 or in the Clean Water 
Act. 

Also I would like to say that in working with EPA, we came to 
a number of conclusions and resolutions, but since they were still 
in the Federal Advisory Committee Act [FACA] process in the de- 
velopment of the rules, there were no commitments made at that 
point. 
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EPA is trying to move the program forward and we understand 
that but the comments that we provided to the EPA, in conjunction 
with the Environmental Council of the States, (which is the State 
secretaries and commissioners, like Paul Johnsons around the 
country), and the Coastal States Organization. Together we out- 
lined a number of concerns and rather than try to go through those 
for you one by one as an association, I thought it might be more 
useful to just simply read to you some of the state comments that 
we received. 

And I would like to say, having been at the Agency when the 
term nonpoint source was coined, I remember being in the room 
and sort of fighting over what is a point source and what is a 
nonpoint source, at that point we determined, at least in those old 
days, back in the very early 1970s, that a point source would be 
those things that came from a pipe or a specific point that you 
could look at and point to — hence the name point sources. A 
nonpoint source was just about everything else. 

This clearly has changed over time. You look at the stormwater 
rules for example. Stormwater has now been determined to be a 
point source, versus nonpoint. You look at forestry. That is now 
being determined to be a point source. So the definitional issues 
have changed but the original point and nonpoint definitions we 
thought were very clear and very easy to deal with. 

Let me share with you the views of the states. In Massachusetts, 
the role of Section 303(d) has been greatly expanded by the pro- 
posed regulations. The Department Mass of Environmental Protec- 
tion believes that EPA’s proposal is overinclusive and questions not 
only the need for the expansion but whether EPA has the statutory 
authority to propose nonpoint source requirements. 

Another state, Delaware commented that the Clean Water Action 
Plan envisions a number collaborative effort to restore and sustain 
the health of our watersheds. The TMDL rule impedes the state’s 
watershed approach rather than complements it. 

In Kansas they point out that the degree and detail of the pre- 
scribed remedies suggested will negative effective TMDL establish- 
ment and its implementation. EPA has the right and duty to expect 
TMDLs to be developed. However, its right to describe the specific 
details with TMDLs must be limited. The effective implementation 
is a state and local role in directing resources on a priority basis 
in certain geographic areas. It is not EPA’s role, right or respon- 
sibility. 

The comments go on and on, Mr. Chairman. There is a signifi- 
cant workload associated with the proposed regulations. The mag- 
nitude of the task is formidable. Given the estimates of the total 
maximum daily load workload and assuming that the states and 
EPA will be able to take advantage of the lessons we have learned, 
economics of scale and delisting inappropriate waters would have 
proceeded, EPA would still have to approve one TMDL each day in 
the next 15-years to meet the 40,000 that is currently projected by 
EPA. 

There is no way, Mr. Chairman, that the states can do this job, 
not as it is currently outlined. There is not the money the time or 
the current staff resources. We need at least a tripling, even with 
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the funding increases that were outlined by the Administrator, at 
least a tripling of the existing resources. 

The states are being set up to fail in this context, Mr. Chairman, 
and that is very troubling to the majority of us. 

[The prepared statement of Ms. Savage can be found in the ap- 
pendix on page 100.] 

The Chairman. Thank you very much, Ms. Savage. 

Mr. Adler? 

STATEMENT OF ROBERT ADLER, PROFESSOR, UNIVERSITY OF 
UTAH, COLLEGE OF LAW, SALT T AK E CITY, UT 

Mr. Adler. Thank you, Mr. Chairman, and I appreciate the op- 
portunity to be here. I do want to clarify that while the Clean 
Water Network asked me to testify today, I do not represent the 
Clean Water Network, which is a very large and diverse coalition 
of organizations. 

I am an individual who has been involved in and interested in 
the effective implementation of the Clean Water Act for a long time 
and I was a member of the FACA Committee on TMDLs. I am also 
a participant in the ongoing study being conducted by the National 
Academy of Public Administration for Congress of innovations in 
environmental programs designed to make them more effective and 
cost-effective, with a focus on watershed programs, among others. 

I want to begin by saying that there is no doubt, as Senator Har- 
kin mentioned earlier, that the proposed regulations will change 
the manner in which farmers and the forestry industry must ad- 
dress their environmental impacts. Where I disagree with most of 
the other witnesses is that I do not necessarily think that the net 
effect of the proposed regulations will be the detriment of those sec- 
tors of the economy. In fact, I believe that by increasing the effi- 
ciency with which both public and private resources are dedicated 
to agricultural and silvicultural pollution, the proposed changes 
have the potential to benefit both the environment and the affected 
industries. 

I also believe that they have the potential to help this commit- 
tee’s programs by ensuring that the dollars that are spent under 
the auspices of the various agricultural assistance programs are 
again conducted in a smarter, more cost-effective way. 

But I want to spend a few minutes talking about the impact of 
U.S. agriculture on water quality and aquatic ecosystem health, 
facts that have been known to this body for a long time. 

The 1972 Senate committee report said that agricultural pollut- 
ants are major contributors to the Nation’s water pollution problem 
and that the waters of the Nation cannot be restored until this 
very complex and difficult problem of nonpoint sources is ad- 
dressed, findings that have been confirmed in study after study, 
data produced not by EPA but by the states themselves. 

EPA’s 1991 report on nonpoint source pollution, assessing the in- 
formation provided by the states, found that agricultural run-off 
impaired or threatened more than 100,000 assessed river-miles and 
more than 2-million acres of lakes. Logging impaired more than 
15,000 assessed miles of rivers nationally, this based on a database 
which only looks at approximately one-fifth of the Nation’s waters. 
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Similar results have been produced year after year and as re- 
cently as the latest EPA national water quality assessment, which 
continued to identify agriculture as the number one cause of im- 
pairments of the Nation’s lakes and rivers and the fifth leading 
cause of pollution of estuaries. 

Now, the response from the agricultural community, from the 
states, from the agricultural agencies is that significant efforts 
have been spent over the past 30-years, as Mr. Johnson notes, over 
the past 75-years or so, to address these impacts. Millions of dol- 
lars have been spent. Thousands of BMPs have been implemented 
around the country. Serious efforts at education, serious voluntary 
programs, and I agree: all those programs have been operating and 
in many cases to good effect. 

Yet despite those programs and despite those laudable efforts, 
the data remain clear: agriculture remains the leading source of 
water pollution in the United States. So the question is why this 
paradox? Why have we spent so much money and still find that so 
many rivers and lakes are impaired by agricultural pollution? 

My view is that it is because those dollars and those programs 
have not been targeted as wisely and effectively as they could be, 
and that is precisely where TMDLs can be a tool to help and pre- 
cisely why I believe that this committee and the agricultural com- 
munity should, in fact, welcome the TMDL process as a way to use 
those resources more effectively. 

For example, cost-sharing dollars spent through the various farm 
bill programs can be targeted at watersheds identified through 
TMDLs as needing reductions in particular types of pollutants. 
Within those watersheds, TMDLs can be used to target the pollu- 
tion sources most likely to contribute to the problem and most like- 
ly to be a part of the solution. 

One of the programs that I studied as part of the NAPA review 
program was the Colorado River Basin Salinity Control Program 
and I want to use that as an example. It was not required to use 
a TMDL because they are not technically in violation of water qual- 
ity standards, but for more than 25-years they have used the equiv- 
alent of a TMDL through a modeling process to calculate the total 
salinity load reductions necessary to attain and maintain water 
quality standards and to identify the particular sources of salinity 
that can be attacked most cost-effectively. Most recently, they have 
used it for a market-type competitive bidding process, which has 
approximately doubled the cost-effectiveness of salinity control in 
the basin. 

So I draw two basic two basic conclusions from my study of the 
salinity program. One is that a TMDL-type process can be used to 
target and select the most cost-effective control projects but does 
not mandate particular solutions. Second is that it has produced 
significant reductions in salinity, water quality standards have 
been met in the basin as a result and because of that TMDL-type 
process, it is one of the most effective nonpoint source pollution 
control programs in the country in terms of the real goal not of how 
many BMPs we put on the ground but how many waters and how 
many miles of water, in fact, attain water quality standards. 

And the same is true of the TMDL regulations, which very ex- 
plicitly say that TMDLs in implementation plans can include regu- 
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lations, ordinances, performance bonds, contracts, cost-sharing 
agreements, MOUs, site-specific or watershed-specific voluntary ac- 
tions or compliance audits of best management practices. The regu- 
lations are clear that they do not mandate particular results within 
the program. 

I would like to say a little bit about three issues that I under- 
stand to be of particular interest to the Committee. One is whether 
or not waters impaired by nonpoint source pollution should be in- 
cluded in the program. The bulk of remaining waters polluted 
around the country, as I said earlier, are impaired by nonpoint 
sources. Excluding nonpoint sources from the program — not from 
the NPDES permitting program but from the TMDL program — 
would render that program of extremely limited value and, in fact, 
would make virtually no sense. The entire point of TMDLs is to 
look at the aggregate pollution from all sources within a watershed. 

It is like the SIP program in the Clean Air Act, which does the 
same thing. If you try to measure the whole but to ignore some of 
the component parts, you do not get good results. In fact, you get 
nonsensical results. It would be like trying to assess a corporate 
balance sheet by looking only at the cash assets of the corporation 
while ignoring the capital assets or the inventory simply because 
they are a bit harder to measure. They are harder to measure but 
if you do not measure them, you do not get the full balance sheet 
from the corporation. 

The second issue is implementation plans. One of the most clear 
unanimous recommendations of the FACA committee and I believe 
the most important and effective recommendation was that TMDLs 
without implementation plans are nothing more than a bureau- 
cratic paper exercise. The implementation plan is what is going to 
take that load calculation and translate it to real water quality 
goals, and I think EPA would be making a very bad mistake to de- 
lete the implementation planning provision from the regulations. 

Finally, the issue of EPA’s authority to designate certain selected 
silvicultural activities as point sources, which has received a lot of 
attention today. The statute defines point sources not in terms of 
the nature of the economic activity but the nature of the discharge, 
with the exception only of agricultural stormwater and irrigation 
return flows, which are subject to particular statutory exemptions. 

A point source quite simply is any discernible, confined and dis- 
crete conveyance. Federal courts have interpreted the term broadly. 
So based on the language of the statute alone, any silvicultural dis- 
charges through a discrete conveyance is a point source. Any sil- 
vicultural discharge that reaches waters through other means — 
run-off — is a nonpoint source. 

EPA, by regulation, has defined certain activities, silvicultural 
activities, as being exempt from the program. What EPA proposes 
to do now is to modify those regulatory exemptions under very lim- 
ited circumstances where water quality violations occur, as identi- 
fied through the TMDL process. It is not, as has been alleged, con- 
verting statutory nonpoint sources to point sources. 

So with that, I again thank the Committee for holding the hear- 
ing. I think the TMDL program is the best available tool to look 
at watersheds on a watershed-specific basis and in a comprehen- 
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sive rather than a fragmented way, and I would be happy to an- 
swer any questions the Chairman might have. 

[The prepared statement of Mr. Adler can be found in the 
apendix on page 116.] 

The Chairman. Thank you very much, Mr. Adler. 

Mr. Barrett? 

STATEMENT OF JOHN BARRETT, COTTON AND GRAIN 
PRODUCER, EDROY, TX 

Mr. Barrett. Thank you for inviting me, Mr. Chairman. My 
name is John Barrett and I am a cotton farmer from San Patricio 
County, Texas. 

Even though I am a farmer, I am not confused, as was alluded 
to by Secretary Glickman. I would not blame you for being con- 
fused, Mr. Chairman. We have heard from the Government wit- 
nesses that TMDLs are not really going to do anything to nonpoint 
sources. Then we hear from Mr. Adler that they are the best hope 
to control nonpoint sources. 

We in agriculture strongly believe that EPA’s interpretation of 
the TMDL statute, Section 303, does not conform to the legislative 
intent expressed by Congress when the Federal Water Pollution 
Control Act was passed in 1972. We believe that Congress enacted 
Section 303(d) as a back-up mechanism to deal with point source 
discharges when technology-based controls proved to be inadequate 
to maintain water quality standards. 

The real statute that Congress enacted to deal with nonpoint 
sources was Section 319. When 319 was passed in 1987, the debate 
in the Senate is very informative when juxtaposed with this cur- 
rent notion EPA has that Congress really somehow passed 
nonpoint controls when 303 was passed 14-years earlier in 1972. 

Senator Stafford. “A new Section 319 establishes a program to 
begin the process of addressing this hitherto unregulated source of 
water degradation.” 

Senator Simpson. “For the first time, we have included a provi- 
sion in the Clean Water Act related to nonpoint source pollution 
that comes from farmlands, timber operations, and other sources of 
run-off which are not considered point sources.” 

Clearly, the senators in 1987 did not think that they had estab- 
lished a regulatory program for nonpoint sources in 1972. 

But beyond the very issues relating to statutory history and leg- 
islative intent, the very term “total maximum daily load” is 
counterintuitive to nonpoint source management. Total maximum 
daily load implies a constant and regular engineered and control- 
lable environment like you can do with a valve on a pipe at a point 
source. 

Nonpoint source professionals are well aware that nonpoint 
source run-off is distinctly unpredictable and unamenable to con- 
trol. Farmers cannot control the rain. If we could, I would not have 
had a crop drought disaster in 1996 and 1998 and then two floods 
from Hurricane Bret and Hurricane Floyd in 1999. Mr. Chairman, 
when the EPA figures out how to control the weather, those of us 
out in the real world of run-off will be able to comply with a total 
maximum daily load. 
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In its zeal to redefine nonpoint source run-off as a discharge sub- 
ject to the TMDL statute, EPA is attempting to drive a square peg 
into a round hole. The Federal Section 319 program that Congress 
passed grants states the flexibility to develop practicable, economi- 
cally feasible and incentive-driven approaches which are imple- 
mented as a suite of best management practices, or BMPs. 319 ap- 
proaches are considered to be implemented when they are put in 
place. In other words, implementation of the BMPs is equivalent to 
compliance. 

The TMDL statute has a different bar. Its requirement is that 
compliance is not achieved until water quality standards are met. 
For nonpoint source run-off, this requirement raises the real possi- 
bility that a source will have to be eliminated from a watershed in 
the event that BMPs and modified BMPs ultimately prove ineffec- 
tive in attaining water quality standards. Let me be very clear. 
This is the Federal Government telling farmers whether they can 
farm or not. 

Mr. Chairman, EPA has made a policy decision with which it 
cannot possibly comply. Under the approach EPA is proposing in 
the new TMDL regulations, if an EPA regional administrator dis- 
approves a state-submitted TMDL and/or implementation plan, 
then EPA must impose a Federal TMDL and implementation plan 
on the state and stakeholders in the watershed within 30-days. 

Mr. Chairman, this must be a joke. EPA cannot even answer 
their mail in 30-days, let alone develop a TMDL and implementa- 
tion plan. Even worse, the Federal implementation plan equals 
Federal zoning and Federal land use planning. Cities can zone, 
some counties can zone, states can do it within limits, but the last 
thing most of us heard is that the Federal Government needs un- 
ambiguous statutory authority to do so. By this I mean Congress 
passing a law and not the Administrator of the EPA passing a reg- 
ulation. 

Finally, I recently heard a senior EPA official tell a group that 
this program will have a multi-billion dollar impact, and I agree. 
However, EPA is officially claiming only $25 million a year on 
states and no costs on the private sector. I have even heard the As- 
sistant Administrator for Water, Mr. Fox, tell a subcommittee of 
the House that EPA would never regulate nonpoint sources 
through a TMDL. However, EPA developed a single TMDL in Cali- 
fornia which imposed $12 million in costs on just three farmers. 

Mr. Chairman, I want to let Senator Chafee’s comments when 
the 319 program was enacted close for me. “The primary role of the 
Federal Government in the nonpoint program is to provide finan- 
cial assistance to the states, which are given the lead in developing 
their own programs. It is not Big Brother from Washington telling 
them how to do this. The states do this. We give them the money 
to help them. We do not mandate it. Farmers are not required to 
seek permission from the Federal Government to carry out their 
farming practices.” 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Barrett can be found in the ap- 
pendix on page 143.] 

The Chairman. Thank you very much, Mr. Barrett. 
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I will mention that a statement has been submitted by Senator 
Coverdell and we will put that in the record with the statements 
from other senators. 

Let me begin the questioning because I believe my question real- 
ly has been formulated by all you have said and sort of an under- 
standing of where this may go. There is clearly a difference of opin- 
ion with the administration panel and this one on whether Con- 
gress really ought to enact something that is more comprehensive 
or hits the problem of the TMDL, as opposed to this development 
coming through regulation. And maybe that is so and maybe that 
is not. 

Well, one of the reasons for this hearing is that the recommenda- 
tions by Administrator Browner have set off enormous controver- 
sies all over the country. As you mentioned, Ms. Savage, you are 
unable to produce a director because they are all testifying at state 
legislatures. 

Now, maybe that sense has not reached Washington yet, al- 
though Senator Lincoln has been talking about the massive partici- 
pation in her hearings, indicating quite a bit of grassroots interest. 
That does not define the issue simply because people are outraged 
or sad or concerned, but it does indicate that this is not a settled 
situation and the law of the land. We are continuing to work our 
way through it. 

Now, as I listened to Ms. Browner this morning, she mentioned, 
for instance, the Great Lakes and the Chesapeake Bay as very 
large issues for our country and the thought that a total manage- 
ment of these situations is very complex. Her feeling was that the 
Great Lakes have been turned around, not that the problem has 
been solved, and maybe the same for the Chesapeake Bay. Most 
Americans probably recognize that, that perhaps we are one Nation 
and we take a look at major problems of this sort and this is very 
difficult. 

Now, moving from these massive waterways then into thousands 
of streams and rivers and so forth, of course, is another problem, 
and here the rights of landowners, people who are doing business, 
the Federal system itself, the rights of states or however they fit 
into the Federal Government may make this a lot more difficult. 

So I sort of understand where Ms. Browner is coming from, in 
a way. Obviously there must be some sense of frustration that the 
TMDL program does not quite work, as it stands. And I think Mr. 
Adler in his testimony was very helpful as a proponent of TMDL, 
without going into an endorsement of Ms. Browner’s proposal or 
what Secretary Glickman had to say, but that it is a comprehensive 
reduction and to have comprehensive reduction, you take a look at 
where it is all coming from and how you might make something of 
it. 

Now, we are dealing, however, with law in which it appears that 
there is dispute over the point source or the nonpoint source and 
really what is provided, how much of this you can do, how far you 
stretch it — I think at least this is in contention. And it could very 
well be that by the time we complete this issue, Senator Lincoln 
has offered a bill but other senators are poised to offer all sorts of 
legislation which, in fact, may finally clarify this. We may have a 
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different Clean Water Act by the time we are concluded with all 
legislation. 

What I think I sense is in a common sense way, Ms. Browner 
hears this and has tried to work through, after the public hearings 
and with Secretary Glickman and with others, some reasonable 
rules of the road that will be least offensive to as many parties as 
possible, try to mitigate some of the anxiety. Certainly that was 
true in her comments about silviculture today, that not many peo- 
ple are going to be affected by this, but some, and it is not really 
clear altogether the criteria, I suppose, except that Mr. Kraft said 
there are some bad actors out there. And indeed there are and the 
common sense of the American people has seen some of this from 
time to time and is outraged and wants somebody to do something 
about it. 

Now given all of this, are we on the right track? Mr. Adler be- 
lieves that we are with regard to the TMDL comprehensive reduc- 
tion idea to begin with and if we are, what sort of legislative 
changes are going to be required? Or can this occur through inter- 
pretation of the legislation, the major acts that we have here? 
What sort of responsibility should this committee, should the Sen- 
ate undertake, given the whole lay-out of the dilemma we have 
heard this morning? 

Mr. Johnson, do you have an idea about this? 

Mr. Johnson. Yes. First of all, I think there are some — and I 
tried to articulate them in my written testimony — there are two or 
three issues that I think need to be dealt with before we go forward 
with whatever plan we have. 

One is to get a better understanding of water monitoring. We do 
not have a national effort on water monitoring. From what I know, 
EPA does not have that, so each state is doing it differently. Some 
states are not doing it at all. I seriously question the whole issue 
of monitoring in interstate waters. As you know, when we settled 
this land we laid a grid across it and we are feeling sorry for doing 
that even today because it does not fit nature. 

Well, this program, the way we are laying it out, is sort of a sec- 
ond grid. We are not escaping it; we are getting more into it. 

So I think 

The Chairman. To back up on that for a minute, now you are 
saying, just for the sake of all of the audience, that water monitor- 
ing differs markedly from state to state. What do you mean by 
that? The measurements? 

Mr. Johnson. The amount that we do, the mandates. In fact, our 
303(d) list is, in most states, dependent on the amount of monitor- 
ing that we have done. Iowa has done very little until this last year 
when we really got into it. I believe Kansas has done a very good 
job, from my understanding of it. They have 1,500- or 1,600-waters 
on their list; we have 159. It is not because theirs is more polluted 
than ours, I do not believe, but we have very uneven monitoring 
across the country. 

The Chairman. Well, how could you tell what the problem is 
without there being some monitoring? 

Mr. Johnson. That is a very good point. So you have that; then 
you have an assessment of it. You have a different approach to set- 
ting the standards across the country. I think that these are basic, 
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good, basic science questions that we really need to get a better 
handle on. 

I do not believe that — I am not here speaking against the idea 
of targeting, as Mr. Adler has said, and the idea of doing a budget 
of pollutants in impaired waters. I think that you have to do that 
if we are going to really use our resources wisely. But we are start- 
ing each state at such different levels and nobody has blown a 
whistle and called time out and said, “Let’s get this right across the 
country and then let’s go forward.” There is a real need for that, 
I believe. 

The U.S. Geological Survey is perhaps a lead agency in monitor- 
ing and I would urge you to take a look at perhaps giving them 
additional resources and more responsibilities in this role, particu- 
larly in monitoring. 

The Chairman. Maybe this is not analogous but in the Clean Air 
Act there seems to be somewhat more uniformity in monitoring 
from the nonattainment cities to the attainment or what have you, 
essentially the same rules of the game for Chicago or Los Angeles 
or Indianapolis or what have you. 

Mr. Johnson. Well, others could maybe comment more on this; 
they may know the issue better than I. But I would guess that if 
Iowa wanted to quit monitoring entirely — and we do not; we want 
to do more — we could just do that and there would be no impaired 
list except what would be imposed upon us, I suppose. We would 
lose some 106 money, perhaps. 

We have got to get a better handle, I think, and some better 
standards nationwide on monitoring and a better understanding of 
the science of what it tells us, as well, especially with nonpoint. 

The Chairman. Are you saying if Iowa stopped monitoring, 
which you are not going to do but if you just stopped it, then the 
TMDL does not work, or how does it work if you have no monitor- 
ing? 

Mr. Johnson. I suppose a drive-by look. In fact, we are dealing 
with a list right now that is not based on real good science but at 
least it is a start. 

I think a lot of the frustration we all have with TMDL right now 
is that suddenly we are really cranking it up and it is being driven 
by litigation and I do not fault that, by the way. I think sometimes 
to get us off of dead center, somebody has to force it, and that is 
what is happening. 

But we are developing TMDLs now based on a list that we feel 
is very, very weak. It is not based on good monitoring. It is based 
on a fisheries person driving by a shallow water, for example, and 
saying, “Gee, there is too much algae there.” 

So there are certainly good programs in the country. I would 
have to admit that ours is not, because of our past history, but we 
are catching up. 

The Chairman. Well, that is an important point because all of 
us say on the one hand, all this is a problem but, on the other 
hand, as you say, TMDLs are being driven by litigation. People say 
this is outrageous and what is going to be done about it? Now, the 
fact that there is no monitoring, no plan, no one doing anything 
does not really assuage the public grief. 
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For example, the White River running through Indianapolis, In- 
diana, source of enormous outrage presently because tens of thou- 
sands of fish have died and continue to be dying. The governor de- 
votes much of the State of the State address trying to talk about 
the fish dying in White River. 

Now the fact is that I am not certain the governor has any plan 
for this, although many people say they are still looking for the 
source of the problem, but people do get outraged in America. They 
are very concerned about the environment and clean air and clean 
water are uppermost. 

So balanced against our thoughts today about the Federal Gov- 
ernment overreaching, really the lack of monitoring or the whole 
matrix that might be required to get there, is a public demand for 
this and people who go after it have a lot of political support, in 
addition to those who are saying, “Hold on now a moment,” what 
Ms. Browner was saying today, a lot of support, too, for holding on, 
walking around this. 

Ms. Savage, you talk to these people every day in your capacity 
who are out there on the firing line. What is the balance between 
this? How do we meet the lawsuits, the public outrage, the de- 
mands for standards that may or may not have been established 
very well and may be extraordinarily different really, state by 
state? What advice do you have not only to Ms. Browner or Sec- 
retary Glickman but to the Congress, to this committee to begin 
working on this? 

Ms. Savage. Let me address your first point, Senator, that the 
public is outraged, and rightfully so, in many ways. When Mr. 
Ruckelshaus came to the Agency in 1971 he made some very 
clear — I remember seeing him now — very clear directions to the 
EPA and to the states, specifically we were to focus on what was 
called point sources in two areas. 

One was the construction of wastewater treatment facilities, and 
$5 billion a year was going to build sewage treatment plants. And 
the other was the bad actors in the industrial sector. The intent 
was to move to a permitting system for all point sources of dis- 
charges. 

The 208-program, which was the original precursor to the 
nonpoint 319-money, was a planning exercise and literally ignored 
by many in the Agency. Billions of dollars went into cleaning up 
point sources. It is taking us 30-years to do that and for the most 
part, we are fairly comfortable with the successes achieved in the 
point source arena. 

On the other hand, it is like the onion. The more you clean up 
and the more layers of the onion that you discover, the more you 
understand how difficult this process is. Most of us thought when 
you clean up the raw sewage in the streams and you get those in- 
dustries under control, voila, your water is cleaner. Well, that has 
not necessarily been the case. 

On the other hand, as Ms. Browner said, there are all these 
standards that people are not meeting. That is assuming that the 
standards are the same as they were in 1972; they are not. It 
seems that every time we attain standards, then we raise the bar 
and, of course, we are not going to be in consistent compliance with 
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the standards because we are always learning more and changing 
them. 

I would not give any advice to Ms. Browner or Mr. Glickman. I 
am just glad I am not in their shoes, to be perfectly honest. These 
are very, very tough issues and TMDLs are very, very important. 
I think that because of the suits, as Paul has said, there is a new 
energy. About 10-years ago we were all saying clean water is a bor- 
ing program and it is not very sexy. Well, it is pretty sexy now, and 
TMDLs has been in the middle of that, but TMDL’s aew not the 
whole program. It is a way to do the water budget, as Ms. Browner 
indicated. But the budgeteers do not enforce; they do not regulate; 
they develop the budget, and that is what we need to be doing 
here. 

With regard to the implementation plan, it is not that we do not 
think nonpoint sources are important; they are; they are critical. 
Our association came up with the first national analysis of 
nonpoint sources back in 1985 and at that time we said it was 50- 
percent of the remaining problems. State administrators cannot say 
it is 50-percent of the problem and say, “No problem with nonpoint 
sources.” That is inconsistent. But the way we go about implemen- 
tation and the time frames that we go about cleaning the program 
or getting to that end point of clean water is what is under debate. 
Whether EPA has the statutory authority is under debate. 

Implementation plans — we feel very strongly, as Bob does and as 
Chuck does and as Carol does, that implementation plans need to 
be part of this. The question is do they need to be submitted and 
approved by EPA? We do not think so. Perhaps an outline of what 
the implementation plan will include — we have discussed this with 
the agency specifically — an outline of what that implementation 
plan would hold and then, after the TMDL is approved, to go back 
with your public and develop the implementation plan using exist- 
ing authorities. We are very comfortable with that approach and 
EPA seems to be at least willing to discuss it. 

We want to delete the threatened waters category, because there 
is just no way to deal with this. Every water in the United States 
is threatened by something. But when we put threatened waters in 
this regulation, then you multiply 40,000 number — totally beyond 
our belief. EPA cannot expect that. So if you delete the threatened 
waters category, it might be doable in some regard. 

The offset provisions are very troubling. Again philosophically, 
we agree with the concept. If you are going to pollute a waterway 
and there is a way to get 1.5 out, then you should do that, but how 
do you do it? You know, philosophically, it makes some sense but 
most folks in the field do not know how to make that happen. 

We need a very clear delisting process. As Paul said, some of the 
states’ lists were just developed by EPA, by drive-bys. That is inad- 
equate. That is inappropriate, and a lot of the listings were done 
to get 319-money. They did not think much about implementation 
and enforcement associated with TMDL’s. Those lists need to be 
cleaned up. And we need a very clear delisting process to do that. 
I could not agree more with Paul on the monitoring. The monitor- 
ing is not there for States to do what they need to do in 303(d). 

We come before you year after year and argue for money for the 
monitoring program, try to tell you what we have done in 30-years 
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of clean water and what is the first thing that happens? Our mon- 
itoring money is cut. USGS is cut. That makes no sense. If Con- 
gress and the public want accurate data, we need to ask the appro- 
priators to make sure there is money and appropriate strategies for 
monitoring. 

And lastly, we need to integrate our 303(d), the TMDL program, 
with our 319 nonpoint source program and our 305(b), which is our 
reporting program. We need to report to you on a regular basis 
what is going on in these programs. They should not be separate. 
We should coordinate them into a comprehensive approach that, in 
fact, does what we are asking — a budget that is a plan and then 
report to Congress on how we are doing. Fifteen years is not going 
to do it. 

The Chairman. Well, that is a good list of very sensible sugges- 
tions. Have these all been made to Ms. Browner and her associates 
at some point? I presume 

Ms. Savage. Oh, yes, Sir. 

The Chairman. So you are reciting really on the basis of having 
done this before. 

Ms. Savage. Well, as Mr. Kraft said, there were 32,000 com- 
ments to EPA, of which I understand 15,000 were from the forestry 
industry and the remaining were across the board, very sub- 
stantive for the most part, and I think you will find that the com- 
ments that I have outlined here are reflected in a large majority 
of those comments. 

The Chairman. Mr. Kraft, you commented in your testimony 
that the legal basis is not here or not quite here for much of what 
was being suggested, and you have heard the comments of others — 
Mr. Adler, who believes that the TMDL program, at least in gen- 
eral, may be a good way to proceed, that we are not able to monitor 
what we are doing now, but in part, that is because, as Ms. Savage 
so kindly mentions, money is not often appropriated and that, I 
suppose, does not happen totally by chance. A lot of people do not 
want to monitor these things in life. There is resistance to monitor- 
ing dirty air over cities from time to time but finally we do this and 
report it and it has ramifications that are difficult politically. When 
you begin to get all this data it is good for social scientists but 
sometimes not for the practitioners who are out there. 

What comments do you have, Mr. Kraft, having listened to all 
this conversation at this point, that would clarify your position or 
where we ought to go? 

Mr. Kraft. There are a whole host of things, I think, in your 
question. I do not think, on your first point about the lack of au- 
thority, I think the legislative history and EPA’s own interpretation 
of the statute consistently over a long period of time, I think, 
makes it pretty clear that there is not authority in the current stat- 
ute for what is being proposed. 

As to the second part of your question about TMDLs perhaps 
being a good thing and being in the statute, I think it is clear, and 
no one really disagrees with this, that there is a requirement to do 
a TMDL budget for impaired watershed and it is clear the states 
do not have the money to do it on the time line they are being or- 
dered by the courts. And I think there probably is some benefit to 
having a budget. 
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The question really comes down to then what is the way that you 
take that budget and translate it into something that is workable 
for the vast array of nonpoint source activities? 

I think for our company we are strong believers in adaptive man- 
agement. We do that in our own plans, our habitat conservation 
plans, and I think that kind of approach to 319 is what is needed 
here. 

I think rather than trying to regulate through permits things 
that really cannot be done, the way you do it is through more 
money for monitoring, and we definitely need that, and then take 
a look at your BMPs and are they doing what you think they are 
supposed to be doing? Get some scientific data that shows whether 
those BMPs are effective or not. 

We need, rather than this regulation, I think what we need is 
a study to find out what is the problem out there with silviculture, 
if any? Is it really as big an issue as some would have you believe? 
I happen to think that that is not the case but perhaps we should 
put off a massive change in regulation until we can really under- 
stand what the problem is. 

But I do think that even if there is a problem out there and we 
find out what it is with better data, the way you approach that is 
through best management practices because that will lead to better 
water quality. And the best example I can give is our own habitat 
conservation plan, which is, in essence, a collective set of best man- 
agement practices. It includes putting buffers around streams, re- 
pairing roads that were not built up to modern standards. It means 
grazing best management practices, fencing off cattle from streams 
where that is needed. 

It is a whole host of things that when you think about and work 
it, once you set some guidelines out there for resource managers, 
you will be impressed, I think, with the dedication that people who 
work the land, who know the land, they want to protect these re- 
sources and they will. 

So I think rather than having to get into a permitting of every 
single thing, we can create, through an adaptive management proc- 
ess, better BMPs. 

The Chairman. As you know, most of the protest of the EPA idea 
come from the silviculture area, from forestry. Trying to think 
through, and you are someone who knows about this, why is 
silviculture likely to come under fire at any point? If you think of 
lots of small plots with trees on them, it is hard to figure that, but 
I gather when Ms. Browner was talking about the bad actors, there 
are very large lumbering interests who impact upon streams and 
waterways in various ways, foul up the water in some fashion. 

Now, what is to be done about this where there seem to be out- 
rageous situations, and what does the industry do about it now? 

Mr. Kraft. I think there are a couple of answers to that. I would 
think you would find among the vast majority of our members in 
AP&PA that they are exactly the opposite. They are responsible 
stewards of the land. 

One of the things that the industry has done is, I think, have a 
code of conduct that they have implemented through the Sustain- 
able Forestry Initiative Program, a commitment to clean water. I 
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think you see many of the large timber companies around the coun- 
try doing habitat conservation plans. 

So I think there is a lot going on already under the voluntary 
programs that we have to protect clean water. 

The Chairman. Well, what if somebody in the far west sees a 
stream or river and they believe that things are really being fouled 
up by somebody in the lumber or timber industry and they file suit 
and say somebody has to stop all this? Isn’t this a part of the rea- 
son we are having the argument as Ms. Browner comes forward 
with this? 

Mr. Kraft. Mr. Chairman, I would say that the states are very 
active in enforcing those standards now. If we were to cause a 
problem on our land, if we violated the best management practices 
or the streamside management zone and caused pollution in a 
stream, we would be called into court immediately. I think there 
is ample enforcement authority under the current act and the 
states and EPA have that enforcement authority today. 

The Chairman. Now Mr. Barrett, from the standpoint of the 
farmers, it does not matter whether we are talking about EPA 
today; whenever we talk about EPA, there are problems. In fact, 
I think some have said sometimes we have price problems and 
those are very severe, the Committee has been talking about that 
all the time. But problems with EPA supersede that almost every 
time in terms of getting a turn-out of people. 

Now in this particular area, whether farmers are exercised or 
not, I am trying to gather your view as to how those views fit into 
a total management plan for a waterway or lakes and streams and 
what have you. In other words, really most of the protests on this, 
as I stated, I think, accurate, have come from people in forestry, 
although there have been long-running arguments with dirt farm- 
ers and other people who are involved in agriculture with regard 
to EPA. But on this specific argument today, could you restate 
what the objections are as you see it from farmers other than for- 
esters? 

Mr. Barrett. Well, Mr. Chairman, with all the good work you 
do here on the Committee to try to keep us in business, you talked 
earlier about the crop insurance mark-up and for us to have the 
most important asset we own, which is our land, threatened by a 
Federal regulatory take-over is something that really has not sunk 
in on the greater agriculture community out there yet. I do not 
think the pendulum has swung to the degree it has with the 
silviculture folks, but that is going to change. And that is why we 
are trying to deal with it as proactively as possible down at the 
county level to try to get the real row crop farmers involved in the 
TMDL process. 

The largest issue I think that we have to get across to policy- 
makers is that when you deal with land management practices like 
BMPs, and that is what we have with the help of NRCS to manage 
our nonpoint source run-off, we can have an effective program that 
leads to water quality improvements over time. 

But when you put BMPs into a water quality-based program, like 
the TMDL program, just the mere BMP by itself is not enough. 
You have to ratchet your BMPs without regard to whether or not 
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they are practicable or feasible or whether or not you are making 
any money. 

The BMP might be you take the south 100-acres out of produc- 
tion and plant grass on it. That is not something that American ag- 
riculture is going to be able to comply with. That is why my testi- 
mony to you is that in order to, in a cooperative way for us to move 
forward with the states and improve water quality, we need to 
work with the BMP program that you in Congress passed for us, 
Section 319, along with all of our other partners — the NRCS and 
USDA — and actually get something done on the ground. 

I think that is the real thing that needs to be changed. We in 
agriculture need to take back Section 319 from EPA and make it 
into an action-oriented program that improves rural nonpoint 
source water quality, rather than what it basically is now, which 
is just a process program where they go around counting septic 
tanks and such things as that. That is probably the number one 
thing that we could do to really make a difference out there. 

And I agree with all the other statements about monitoring. The 
drive-by monitoring problem that we have in the TMDL business 
right now is horrendous. The state of Idaho ended up with 962 
drive-by monitored waters on its list. The state of Oklahoma — I 
have a paper trail on that one. In 1992 the state of Oklahoma 
turned in a 303-list with about 20-waters on it. EPA made them 
put on 80-nonpoint source only waters that were just potentially 
threatened. They were on another list somewhere but nobody knew 
why they were on the list. Then, 8-years later, the state was asking 
EPA to take them off the list and they said, “Well, even if you had 
no data to put them on in the first place, you cannot take them off 
unless you have data.” 

So in a nutshell, Mr. Chairman, we need to have better science 
behind this process and we need to put BMPs into a process where 
they can be allowed to work. 

The Chairman. I think you have emphasized correctly what is a 
fear, at least, of many farmers of the arbitrary aspects of this or 
that a good part of a farm might be sacrificed for the greater good. 
There is some possibility always hopefully in our courts of law for 
due process and working out before you are bankrupted arbitrarily 
but a good number of farmers feel they have been dealt with in this 
way. So it is timely that we hear that again because it is a part 
of the argument. 

Mr. Adler, your testimony has been characterized by me so many 
times, it is only fair that you have a chance at least to make cer- 
tain that it remains. But having heard what you have heard, do 
you have a first comment? 

Mr. Adler. I actually appreciate your characterization of my tes- 
timony, which I think was fairly accurate. 

But I do want to respond to some of the things that have been 
said. First, your opening question, which is whether or not this 
committee or the Congress as a whole needs to take action on the 
statute, and I do not think you do. I think that EPA is well within 
its legal authority within the regulations. 

There are some legal issues at the margins here that I am sure 
are going to be litigated, but that is true of every single regulation 
that EPA has ever promulgated and undoubtedly every regulation 
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that it will promulgate in the future, and that is the role of the 
courts to decide that. 

I do agree that Congress should help, can help by increasing dol- 
lars for monitoring and implementation of the TMDL program. You 
are used to hearing that. “Don’t do anything but send me more 
money” is, I think, the message, but I think it is true. And the 
FACA committee was also unanimous in its recommendation for 
more monitoring and better monitoring. 

But in response to John Barrett’s concerns, what we need is good 
science, not perfect science, and Congress acknowledged that in 
1972 when it said that TMDLs ought to be set with a margin of 
safety, taking into account seasonal variations and the uncertainty 
inherent in the process. If we wait for perfect science, I would sub- 
mit that the next generation of all of us will be in this room in 30- 
years talking about the very same issues. We need to act on good 
science but the best available science and to move forward. 

I think it is important to take an historical perspective here be- 
cause there is a bit of a misimpression that EPA all of a sudden 
launched this TMDL missile, and that is not what happened at all. 
Congress adopted the TMDL program in 1972 and the problem is 
that it was never implemented except in the breach. What cata- 
lyzed the activities over the past several years was a rash of citizen 
suits around the country in which groups complained that this le- 
gitimate and useful program had never been implemented and the 
courts, by and large, agreed. In fact, many of the courts expressed 
some shock at the slow pace or lack of pace with which this pro- 
gram had been implemented. 

What EPA tried to do through the FACA committee and its rule- 
making process was to try to make some sense of the program and 
to try to make it workable. As just one example, we had courts say- 
ing that states ought to write their TMDLs in 5-years and the 
FACA committee recommendation was to move that to 15-years 
and I would note that there were four state representatives on the 
Committee who agreed with that representation or that rec- 
ommendation. 

What EPA has done I think is the reasonable conservative mid- 
dle ground. If Congress were to act, it would consider two other 
courses. One is to maintain the status quo but to get rid of the 
TMDL program, and I think we all agree that the status quo has 
not worked. Congress can throw more money at the nonpoint 
source and farm bill programs, but you legitimately do not like to 
simply throw money at a problem without knowing that the money 
is being spent wisely. 

The other course on the other side is to regulate nonpoint sources 
and to treat them like we do point sources. There may be a day 
that comes where we will decide that we have to do that but in the 
meantime, the TMDL process is the reasonable middle ground and 
I think we ought to give it a shot. 

The Chairman. Is there any further comment from the panelists? 

Ms. Savage. Mr. Chairman, I would like to add to that. Is there 
a role for Congress? I think there is. There is always a role for Con- 
gress in the statutes that they pass. And it may well be time for 
us to have a regulatory nonpoint source program, an enforceable 
program that might include acknowledgment of the BMPs and the 
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good actors that are out there doing it right and that are moving 
forward. We at ASIWPCA do not want to interfer with that or un- 
dermining their efforts. But, as Ms. Browner said, there are bad ac- 
tors out there and maybe it is time that we say look, you have X 
amount of time to do it right and if you are a habitual wrong doer, 
then we ought to have something that is more enforceable and puts 
you on par with a point source that is not doing what it is supposed 
to be doing. 

So I think in that, Bob and I agree. On the other hand, to say 
that there are only two options — status quo or go with these regu- 
lations — I do not think that that is accurate. We could modify these 
regulations based the comments and there have been, as we said, 
32,000 comments. EPA has more than its hand full in going 
through all of these recommendations. There are many, many good 
comments. We can modify these regulations and get into the debate 
on nonpoint sources here in the Congress where it needs to be. 

The Chairman. Well, I thank all of you for your testimony and 
likewise for being so forthcoming in your responses to the chair and 
to each other. 

The hearing is adjourned. 

[Whereupon, at 12:01 p.m., the Committee adjourned.] 
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OPENING STATEMENT OF HON. RICHARD G. LUGAR. CHAIRMAN. COMMITTEE ON 
AGRICULTURE, NUTRITION AND FORESTRY 

FEBRUARY 23, 2000 

WATER QUALITY 

The committee meets today to address the issue of water quality as it pertains to agriculture and 
forestry. Our particular focus this morning is the Environmental Protection Agency’s (EPA) 
proposed changes with regard to the Total Maximum Daily Load program and the subsequent 
changes in the National Pollutant Discharge Elimination System Program. 

Many in the agriculture and forestry community have concerns about how these proposed 
regulations will affect their businesses as well as their involvement in ongoing watershed 
restoration. Under the Clean Water Act, states have utilized voluntary programs and approaches 
to protect water quality. We want to hear today about the effectiveness of this approach. The 
States are concerned that the proposed regulations represent a major significant shift away from 
historic voluntary and collaborative efforts toward watershed-based approaches. These 
collaborative watershed strategies are the basis for voluntary, incentive-based solutions to control 
nonpoint source pollution. State water quality agencies, the Defense Department's Clean Water 
Act Services Steering Committee, the Department of Agriculture and the U.S. Chamber of 
Commerce (representing more than 3 million U.S. businesses), along with many forestry and 
agriculture groups question EPA's proposed revisions. They claim that the proposals would 
exceed EPA's authority, undermine states rights, impose exceptional costs and impede economic 
development. 

We also want to address today EPA's legal authority to regulate nonpoint source pollution. 

The Congressional Research Service, in a legal memo prepared for the Agriculture Committee, 
has stated that it does not appear that EPA has legal authority to regulate nonpoint sources under 
the Clean Water Act. EPA appeared to concede this point at a House hearing last week. 

Meanwhile, the water quality challenges remain, and agriculture and forestry’s downstream 
neighbors will, with justification, expect progress. The question then, is, how can we best work 
together to improve our nation's water quality? Is it best done by command-and-control, or by 
further commitment to incentive-based watershed approaches, which may not have had either the 
time or the investment to work. 
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This committee has offered leadership on incentives for water quality efforts. The 1996 farm 
bill was one of the most environmentally responsive and responsible farm bills in our Nation's 
history. It included the Environmental Quality Incentives Program (EQIP) . that I authored along 
with Senator Leahy. This is a highly successful program that is targeted by states to 
environmentally sensitive areas. EQIP provides producers with the flexibility needed to address 
nonpoint source problems, which vary within a state, from state to state, and from watershed to 
watershed. These problems can also vary from season to season and from year to year. Nonpoint 
source pollution is very site specific, and EPA should incorporate maximum flexibility into any 
revision of the proposed regulations. 

It is my hope that this hearing, in addition to being a forum for the airing of concerns about these 
particular proposed rules, will also be the start of a dialogue on how we can make progress in an 
incentive-based system to address water quality challenges associated with agriculture and 
forestry. This may involve more funding for our nonpoint source programs such as EQIP, the 
Wetland Reserve Program and the Conservation Reserve Program. We should also examine how 
to increase the use of other market-based approaches. It is through a combination of well-funded 
and innovative strategies that we will best address agriculture’s water quality challenges. 
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ADMINISTRATOR 

U. S. ENVIRONMENTAL PROTECTION AGENCY 
BEFORE THE 

COMMITTEE ON AGRICULTURE, NUTRITION, AND FORESTRY 
UNITED STATES SENATE 


February 23, 2000 


INTRODUCTION 

Good morning, Mr. Chairman and Members of the Committee. I am Carol M. 
Browner, Administrator of the U S. Environmental Protection Agency (EPA). I am 
accompanied today by Chuck Fox, Assistant Administrator for Water. I look forward to 
talking with you this morning about the Nation’s clean water program and, more 
specifically, our efforts to identify polluted waters around the country and restore their 
health. 

I am very pleased that Dan Glickman, Secretary of the U.S. Department of 
Agriculture (USDA) is also testifying here today. Over the past several years, EPA and 
USDA have worked together very closely to coordinate programs designed to protect 
natural resources and water quality. For example, EPA and USDA, along with several 
other federal agencies, worked together to develop the Clean Water Action Plan 
announced by President Clinton just over two years ago. We continue to work together 
to oversee implementation of the Action Plan and to coordinate key projects, such as our 
work to improve management of excess nutrients in waste from animal feeding 


operations. 
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The President's recent proposal to provide an increase of $1.3 billion in FY 2001 
for diverse USDA conservation programs provides an opportunity to further strengthen 
coordination between USDA and ERA to protect natural resources and water quality. 

I am pleased that the President has proposed to substantially expand FY 2001 
funding for grants to States for water pollution control. The President’s Budget proposes 
increased funding of $45 million for grants to States to identify and address the 
remaining polluted waters around the country. This funding, when matched by States 
will result in an increase of $75 million annually for development of “Total Maximum 
Daily Loads" or ‘TMDLs.” As my testimony will explain, TMDLs are critical to attaining 
our water quality goals. 

The FY 2001 budget also includes an additional $50 million in funding for grants 
to States to implement projects to reduce pollution from diffuse or “nonpoint sources,” 
bringing the total value of these grants to $250 million, a 150% increase in 3 years. 

Finally, the FY 2001 budget will include an additional $50 million for grants to 
support efforts to restore water quality in the existing “areas of concern” in the Great 
Lakes. 

This new funding for USDA and EPA's clean water programs, when approved by 
the Congress, will provide States, agricultural producers, and others with significantly 
enhanced resources to clean-up water pollution problems around the country. 
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in my testimony today, I want to describe the work EPA is doing to carry the clear 
water program forward in this new century, giving special attention to our recent 
proposals to strengthen regulations guiding our efforts to identify and restore polluted 
waters under the Clean Water Act. 

CLEAN WATER FOR THE FUTURE - THE CLEAN WATER ACTION 
PLAN 

Twenty-eight years ago, the Potomac River was too dirty to swim in, Lake Erie 
was dying, and the Cuyahoga River was so polluted it burst into flames. Many rivers and 
beaches were little more than open sewers. 

Enactment of the Clean Water Act dramatically improved the health of rivers, 
lakes and coastal waters. It stopped billions of pounds of pollution from fouling the watei 
and doubled the number of waterways safe for fishing and swimming. Today, many 
rivers, lakes, and coasts are thriving centers of healthy communities. 

Despite this tremendous progress in reducing water pollution, almost 40 percent 
of the Nation’s waters assessed by States still do not meet water quality goals. The 
States report that pollution from factories and sewage treatment plants has been 
reduced but remains a concern in many areas. Soil erosion and wetland losses impair 
or threaten the health of many aquatic systems. Pollution from a wide range of sources 
(e.g. storm water from city streets, agricultural lands, forestry operations, and others) 
degrade water resources. Fish in many waters contain unacceptable levels of mercury 
and other toxic contaminants. Beaches are too often closed due to poor water quality. 
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Several years ago, after taking a hard look at the serious water pollution problems 
around the country, the Administration concluded that current implementation of the 
existing programs was not fully addressing serious water pollution threats to public 
health, living resources, and the Nation's waters. 

In response to this concern, President Clinton and Vice President Gore 
announced, in February of 1998, an interagency effort to enhance existing clean water 
programs and speed the restoration of the Nation's waterways. The Clean Water Action 
Plan was the product of a cooperative effort by USDA, EPA, the Department of the 
Interior, the National Oceanic and Atmospheric Administration, the Army Corps of 
Engineers and others. It describes over 100 actions — based on existing statutory 
authority — that these agencies and others will undertake to strengthen efforts to restore 
and protect water resources. 

The Action Plan is built around four key tools to achieve clean water goals. 

► A Watershed Approach - The Action Plan envisions an improved collaborative 
effort by federal, State, Tribal, and local governments, the public, and the private 
sector to restore and sustain the health of the over 2,000 watersheds in the 
country. The watershed approach provides a framework for water quality 
management and is a key to setting priorities and taking action to clean up rivers, 
lakes, and coastal waters. 

► Strong Federal and State Standards — The Action Plan describes how federal, 
State, and Tribal agencies may revise standards where needed and make 
programs more effective. Strong standards are key to protecting public health, 
preventing polluted runoff, and ensuring accountability. 
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► Natural Resource Stewardship - Much of the land in the Nation's watersheds is 
crop land, pasture, rangeland, or forests, and much of the water that ends up in 
rivers, lakes, and coastal waters falls on these lands first. Clean water depends 
on the conservation and stewardship of these natural resources. This Action Plan 
encourages federal natural resource agencies, including the Department of 
Agriculture, to support State and local watershed restoration and protection. 

► Informed Citizens and Officials — Clear, accurate, and timely information is the 
foundation of a sound water quality program. Informed citizens and officials make 
better decisions about their watersheds. The Action Plan encourages federal 
agencies to improve the information available to the public, governments, and 
others about the health of their watersheds and the safety of their beaches, 
drinking water, and fish. 

USDA, EPA and others are making good progress in implementing the over 100 
specific actions described in the Clean Water Action Plan. Congress has provided vital 
support to this work by appropriating critical funding, including doubling EPA’s State 
grants for reducing nonpoint pollution to about $200 million. 

A key accomplishment promoted by the Action Plan is completion of State 
assessments of watershed health and initiation of over 300 Watershed Restoration 
Action Strategies to restore polluted waters on a watershed basis. These Action 
Strategies are a tremendous tool for drawing together the diverse authorities and 
resources of local, State, and federal agencies to restore watershed health. 

Other accomplishments include a new BEACH Action Plan, a response plan for 
pollution threats to coastal waters, new regulations to control discharges of stormwater, 
new efforts to support establishment of riparian buffers, and a contaminated sediment 
strategy. We are also supporting efforts to protect water quality and wetlands on a 
watershed basis through “watershed assistance grants” and the five State grant 


program. 
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The Clean Water Action Plan is a sound blueprint that brings the Nation’s clean 
water programs into the new century. I ask, Mr. Chairman, that a copy of the first 
annual report of progress in implementing the Clean Water Action Plan be included as 
part of my testimony in the hearing record. 

RESTORING AMERICA’S POLLUTED WATERS 

The clean water programs that EPA and the States implement - ranging from 
financing assistance for sewage treatment facilities, to permits for dischargers, to 
technical assistance to control pollution from nonpoint sources -- are all intended to 
reduce water pollution. 

For many years after passage of the 1972 Clean Water Act, pollution problems 
were so common that any reduction in pollutants made a contribution to improving the 
health of waters. Today, however, some of the most obvious water pollution problems 
have been addressed. To restore the health of those waters that remain polluted, we 
need to complement existing programs with a more focused effort to identify specific 
polluted waters and define the specific measures needed to restore them to health. 

The authors of the 1 972 Clean Water Act envisioned a time when this more 
focused approach to restoring the remaining polluted waters would be needed and they 
created the TMDL program in section 303(d) of the Act. 
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In my testimony today, I want to discuss the existing TMDL program, the story 
that it tells about the health of our waters, and the regulatory revisions that EPA is 
proposing in order to strengthen the existing program. 

The Total Maximum Daily Load (TMDL) Program Background 

The TMDL program, as it exists today, has two key phases -- identification of 
polluted waters and restoration of the health of these waters. 

In the identification phase of the program, the States, with EPA oversight and 
approval, usually develop lists of polluted waterbodies -- waters that do not attain the 
water quality standards adopted by that State -- every two years. States consult with the 
public in developing lists, rank waters on their lists based on the severity of the pollution, 
and set schedules for the development of TMDLs for each water body over an 8 -1 3 
year period. 

The second part of the program is the development of the actual “TMDL,'' which 
is, in effect, a State's plan to restore the uses of the water that the State has determined 
to be appropriate (e.g. swimming). It includes a quantitative assessment of water quality 
problems and the pollutant sources that contribute to these problems. A TMDL for an 
impaired water defines the amount of a pollutant that can be introduced into a waterbody 
so that the waterbody will achieve the water quality standards adopted by that State and 
allocates reductions in the pollutant or pollutants among the sources in a watershed. 
Therefore, a TMDL is in effect a “pollution budget” for an impaired waterbody. As such, 
it provides a guide to taking on-the-ground actions needed to restore a waterbody. 
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A TMDL can focus on a small segment of a waterbody or on a group of waters in 
a larger watershed. Where many polluted waters are clustered together, some States 
have chosen to develop a more comprehensive, watershed approach to the problem - 
such as a Watershed Restoration Action Strategy as described in the Clean Water 
Action Plan. 

States develop the lists of polluted waters and the specific TMDLs, both of which 
must be approved by EPA. If EPA disapproves a State list or TMDL, the Clean Water 
Act requires EPA to establish the list or TMDL for the State. 

Program Status 

The TMDL program was designed to provide a safety net, catching water bodies 
that were not protected or restored by the implementation of the range of general, 
broadly applicable, pollution control programs authorized in the Clean Water Act. 

Until the early 1990's, however, EPA and States gave top priority to implementing 
these general clean water programs and gave lower priority to the more focused 
restoration authorities of the TMDL program. As a result, relatively few TMDLs were 
developed and many State lists were limited to a few waters and were not submitted in a 
timely manner. 

Several years ago, citizen organizations began bringing legal actions against EPA 
seeking the listing of waters and development of TMDLs. T o date, 1 7 of these cases 
have been resolved with agreement for State actions to identify impaired waters and 
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establish TMDLs. Where States fail to act, EPA will step in and identify the polluted 
waters or establish the TMDLs. 

In 1996, EPA determined that there was a need for a comprehensive evaluation 
of the TMDL program. The Agency convened a committee under the Federal Advisory 
Committee Act (FACA) to make recommendations for improving program 
implementation, including needed changes to the TMDL regulations and guidance. 

The TMDL FACA committee was composed of 20 individuals with diverse 
backgrounds, including agriculture, forestry, environmental advocacy, industry, and 
State, local, and Tribal governments. Two representatives of the USDA served as ex- 
officio members of the FACA. 

In July of 1998, the committee submitted to EPA its final report containing more 
than 100 consensus recommendations, a subset of which would require regulatory 
changes. Although the TMDL FACA committee did not meet agreement on all issues, 
the recommendations guided EPA in the development of the revisions to the TMDL 
regulations proposed in August of last year. 

EPA already has taken a number of other significant steps to improve State 
progress in listing polluted waters and developing TMDLs. For example, in August 
1997, EPA issued two policy memoranda providing guidance for State lists and 
requesting that States work to improve the pace of establishing TMDLs. In particular, 
EPA asked that States develop 8-13 year schedules for developing TMDLs for all listed 
waterbodies, beginning with the lists due April 1, 1998. 
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States have made very good progress developing lists of polluted waters. All 
States submitted 1998 lists and EPA has approved all but one of these lists. In a few 
cases, EPA added waters to a State list. These lists, and maps of each State’s polluted 
waters, are available over the Internet at www.owow/tmdls. epa.gov. 

In addition, the number of TMDLs developed by States and approved by EPA has 
been steadily increasing over the past several years. Between 1972 (when Congress 
passed section 303(d) as part of the Clean Water Act) and 1999, States and EPA 
established approximately 1000 TMDLs. 

Since October 1999, States have established, and EPA has approved, over 600 
TMDLs for a variety of pollutants, including sediments and nutrients which are 
predominately caused by polluted runoff. Across the country, over 2000 TMDLs are now 
under development. 

What Do the 1998 Polluted Waters Lists Tell Us? 

The 1 998 State lists of polluted waters tell us that the overwhelming majority of 
Americans - 218 million - live within 10 miles of a polluted waterbody. Over 20,000 
waterbodies across the country are identified as not meeting water quality standards. 
These waterbodies include over 300,000 river and shore miles and 5 million lake acres. 
The size of these impaired waterbodies range from short sections of headwater streams 
to long sections of major rivers like the Mississippi and the Colorado. 




66 


- 11 - 

Direct pollution discharges from sewage treatment plants and factories are the 
sole cause of pollution in about 10 percent of polluted waters. Another 47 percent are 
impaired by a combination of point source discharges and polluted runoff. The 
remainder are impaired by polluted runoff from diffuse or nonpoint sources. Some of the 
impairments are the result of ongoing discharges while others stem from historic or 
“legacy” problems resulting from past activities. 

The pollutants most frequently identified as causing water quality impairment 
include sediments, excess nutrients, and harmful microorganisms. Metals, including 
toxics, also contribute to these impairments. 

On average, there are about two pollutants identified for each of the impaired 
waters. This means that as many as 40,000 TMDLs may need to be done, although 
watershed approaches can be used to address many of these individual segments at the 
same time and in a coordinated manner for greater efficiency. 

To better illustrate the story that the 1998 polluted waters lists tell, I have several 
maps and graphs - including a national map depicting the percent of impaired waters by 
watershed, and a bar graph indicating the leading reasons that waters do not meet their 
clean water goals — that I would like to enter into the record. 

Proposed Regulatory Revisions 

On August 23, 1999 President Clinton announced proposed revisions to the 
existing TMDl program regulations that will significantly strengthen the Nation’s ability to 
achieve clean water goals and provide States, Territories, and authorized Tribes clearer 
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direction for identifying and restoring polluted waters. In addition, ERA proposed 
changes to the Clean Water Act discharge permit program and the water quality 
standards program that complement the proposed TMDL regulatory revisions. 

These regulatory revisions are mid-course changes to the existing program based 
on current data and first-hand, on-the-ground knowledge regarding the status of the 
Nation’s waters. Moreover, the insights we gained from the Advisory Committee 
process provided guidance on constructive changes to the program. 

I want to briefly describe several of the key changes we have proposed to the 
TMDL program. 

► Schedules for TMDLs -- The proposed rule calls for States to develop schedules 
for establishing TMDLs within a 15 year timeframe, two years beyond the current 
13 year schedule. By proposing this 15 year period, EPA is recognizing that 
some States need to develop many TMDLs and that it takes time to develop a 
useful and effective TMDL. In addition, the regulation does not set a time period 
for implementing the TMDL and attaining water quality standards, thereby giving 
States discretion to develop appropriate schedules for implementation. 

► Priorities for TMDLS - The proposed regulations also give States considerable 
flexibility in setting priorities for the development of TMDLs over the 15 year 
period. While the proposed regulations would require States to prioritize their 
listed waters, the only specific priority setting requirements in the proposed rule 
are that States assign a high priority to polluted waters designated as a public 
drinking water supply where the pollutant of concern causes a violation of a 
drinking water standard, and to waters where pollutants threaten species listed as 
endangered or threatened under the Endangered Species Act. 

► Allocating Needed Pollution Reductions for Polluted Waters — The proposed 
regulations make clear that TMDLs include an allocation of the needed pollutant 
reductions among sources of pollution, but give States freedom to allocate 
needed pollution load reductions among sources in whatever manner they deem 
appropriate, provided that the sum of the allocations will result in the water 
attaining State water quality standards. 
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Defining “Reasonable Assurance" -- EPA’s current guidance asks that there be 
a “reasonable assurance” that a source actually will attain its pollution reduction 
allocation. Without such assurance, the TMDL may not result in attainment of the 
State-adopted water quality standard. 

The proposed regulations more explicitly define "reasonable assurance." In 
effect, “reasonable assurance" means a high degree of confidence that 
allocations in the TMDL will be implemented. For point sources, reasonable 
assurance would mean that Clean Water Act permits will be consistent with any 
applicable pollution reduction allocation contained in the TMDL. 

For diffuse or “nonpoint” sources, where no permit is required, “reasonable 
assurance” would mean that nonpoint source controls are specific to the pollutant 
causing the impairment, implemented according to an expeditious schedule, and 
supported by reliable delivery mechanisms and adequate funding. Some 
examples include regulations or local ordinances, performance bonds, 
memoranda of understanding, contracts or similar agreements. Voluntary and 
incentive-based actions may also be acceptable measures of reasonable 
assurance and are encouraged. It is important to note that a State decision to 
allocate load reductions to nonpoint sources does not bring that operator into a 
permit or regulatory program. 

TMDL Implementation Plans - The proposed regulations call for organizing 
TMDL related information concerning needed pollution reductions, allocation of 
pollution reduction effort among sources, and “reasonable assurances” in a single 
document called an implementation plan. 

States will have the responsibility for developing the plans, but will work closely 
with a range of stakeholders at the local, waterbody level. States could develop 
implementation plans for clusters of listed waters on a watershed scale, as long 
as the scale of the implementation plan is consistent with the geographic scale at 
which the TMDL is established. 

Permit Program Revisions -- In cases where a State developed a TMDL that is 
disapproved by EPA, the Clean Water Act requires EPA to establish the TMDL. 

In such cases, the proposed regulations would allow EPA to use the authority that 
States now have to designate certain sources, such as large Animal Feeding 
Operations and large fish farms, as needing Clean Water Act permits. EPA would 
use this authority only where a permit is needed to assure implementation of 
measures called for in a TMDL established by EPA. 
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The new regulations also would provide EPA the authority to object to and, if 
necessary, reissue expired permits issued by States for discharges to polluted 
waterbodies where reissuance is necessary to move toward meeting water quality 
standards while a TMDL is being established or to ensure that a completed TMDL 
is adequately implemented. 

Silviculture Activities -- The proposed regulation provides States with 
discretionary authority to require that discharges of stormwater from forest 
activities such as road building and harvesting have a Clean Water Act permit, 
but only where the discharge contributes to the nonattainment of a State-adopted 
water quality standard or is a “significant contributor" of pollutants to waters. 

Although silviculture activities are not the most significant source of water 
pollution nationwide, they can cause serious pollution problems in some areas. In 
the preliminary data for the forthcoming 1998 305(b) report, thirty-two States 
identified forestry as a source of water quality problems for 20,000 miles of rivers 
and streams and 220,000 acres of lakes. Other States identified serious 
problems from pollutants, such as sediment and nutrients, that can result from 
forestry and other activities, but did not identify source categories. 

This regulatory revision is narrowly tailored to allow the State permitting authority 
the option of requiring an individual silviculture discharger to address a significant 
water pollution problem through the use of a permit when other tools (e.g. 
financial assistance, voluntary measures) are unavailable, are not being 
implemented, or have proven ineffective. 

EPA recognizes that many States have strong and effective voluntary programs 
for reducing water pollution from silviculture operations, and expects that most 
States will continue to rely on these programs both to protect the quality of waters 
that are now clean and to restore the quality of waters identified as polluted. 

Where EPA uses its backstop authority and establishes a TMDL for a State, and 
allocates pollution reductions to forestry sources, the Agency will rely on 
voluntary, incentive and financing approaches for implementing these load 
allocations where they are proven effective. Only in cases where no other option 
offers a “reasonable assurance" of implementation would EPA consider using the 
proposed regulatory authority to require a discharge of stormwater from a forestry 
operation to have a Clean Water Act permit. EPA expects to use this authority as 
a last resort. 

New Discharges to Polluted Waters - The proposed regulations outline a new 
approach to achieving progress toward attainment of water quality standards in 
polluted waterbodies after listing and pending establishment of a TMDL. Because 
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the new regulation would allow up to 15 years for States to develop TMDLs, there 
Is a significant risk that conditions will decline in many waters before the TMDL is 
developed. 

Existing regulations allow new dischargers to polluted waters, as long as the 
discharge “does not cause or contribute to the violation of water quality 
standards." This means the dischargers either will not discharge pollutants 
causing the water to be impaired, or if they intend to discharge such pollutants, 
their permit must include effluent limitations that “derive from and comply with” 
water quality standards (e.g, the pollutant concentration level in the newly 
permitted effluent does not exceed the allowed concentration level of the pollutant 
in the receiving water). 

EPA is proposing to strengthen this requirement by requiring that, where a State 
(or EPA where it issues the permits) allows large new or significantly expanded 
discharges to these waters, discharge permits must result in “reasonable further 
progress” toward water quality goals. Where possible, permits are to include an 
offset from another pollution source of one-and- a-half times the proposed new or 
expanded discharge. At a minimum, the permit is to do no further harm to the 
receiving water. This provision would help to assure that pollutants that 
bioaccumulate or are controlled based on mass loading, rather than 
concentration, do not make already polluted waters worse. 


CONCLUSION 

Most Americans are rightly proud of the tremendous progress the country has 
made over the past 25 years in improving the quality of our rivers, lakes, and coastal 
waters. The days of rivers bursting into flame and lakes dying are behind us. 

This accomplishment resulted from a team effort — Congress lead the way in 
passing the Clean Water Act and other federal laws, and federal agencies like EPA and 
the Department of Agriculture did their part. But much of the real, on-the-ground work 
has been done by the States, cities, small towns, and individual stewards of the land. 


like farmers, ranchers, and woodland managers. 
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The 1 972 Clean Water Act set the ambitious - some thought impossible - 
national goal of “fishable and swimmable" waters for all Americans. At the turn of the 
new millennium, we are finally within striking distance of that goal. We need to maintain 
our traditional programs to protect dean waters. But today, we are able to list and put 
on a map each of the 20,000 polluted waters in the country. And, we have a process in 
place - the TMDL program - to define the specific steps needed to restore the health of 
these polluted waters and to meet our clean water goals within the foreseeable future. 

It is critical that we, as a Nation, rededicate ourselves to attaining the Clean 
Water Act goals that have inspired us for the past 25 years. The TMDL regulations we 
have proposed draw on the core authorities of the Clean Water Act and refine and 
strengthen the existing program for identifying and restoring polluted waters. They 
provide a map that will support us in our effort to fulfill the original promise of the Clean 
Water Act. 

Some who have commented on the proposed regulations have suggested that we 
are asking the country to take too great a step toward cleaner water and that we should 
set aside these proposals. I respectfully and strongly disagree. 

We began this effort over three years ago by forming a Federal Advisory 
Committee including a wide range of interested parties. We used the report of this 
Advisory Committee, and input from States and others, to develop a proposed 
regulation. We extended the comment period on the proposed rules to January 20 of 
2000 and actively sought public comments and input from all interested parties for 150 
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days. We held a series of public meetings around the country oh this proposal to 
respond to questions and listen to alternatives. 

A key theme of many of the comments we heard in developing the rule is the 
need to increase financial resources for States to manage this effort and to assist 
pollution sources in implementing needed controls. We recognize this need. We have 
increased funding for key State grant programs in recent years. Congress approved the 
Administration’s requests to add $100 million to State grants for the nonpoint pollution 
control program in FYs 1 999 and 2000. Most importantly, for FY 2001 , the President 
has proposed a major increase to EPA grants to States targeted specifically for 
development of TMDLs. This funding, when matched by States, will provide $75 million 
for this important work. This is complemented by the proposed $1.3 billion increase in 
conservation programs at USDA. We heard the call for increased resources and we 
responded. 

Mr. Chairman, some observers will tell you that these new regulations are more of 
the old, top-down, command-and-control, one-size-fits-all approach to environmental 
protection. In fact, the regulations are guided by a vision of a dramatically new approach 
to clean water programs. 

This new approach focuses attention on pollution sources in proven problem 
areas, rather than all sources. It is managed by the States, rather than EPA. It is 
designed to attain the water quality goals that the States have set and to use measures 
that are tailored to fit each specific waterbody, rather than a nationally applicable 
requirement. And it identifies needed pollution reductions based on input from the 
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grassroots, waterbody level, rather than relying on a single, national, regulatory answer. 
In sum, we think we are on the right track to restoring the Nation’s polluted waters. 

Over the next several months, we will work with other federal agencies, States, 
and other interested parties to develop a final regulation to help the Nation better 
achieve the goal of restoring polluted waters. 

Thank you, Mr. Chairman and members of the Committee for this opportunity to 
testify on EPA's efforts, in cooperation with States and other federal agencies such as 
the Department of Agriculture, to restore the Nation’s polluted waters. 

I will be happy to answer any questions. 
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February 23, 2000 

Mr. Chairman and members of the Committee, thank you for inviting 
me to appear before you today to join my colleague Carol Browner, 
Administrator of the Environmental Protection Agency (EPA), to discuss 
EPA’s proposed rules on Total Maximum Daily Loads (TMDL). I am 
accompanied by Deputy Secretary Richard Rominger and Under Secretary 
for Natural Resources and Environment Jim Lyons, 

USDA shares EPA’s commitment to cleaning the waters of the United 
States and building on success reducing water pollution over the past 
several decades. But, to some degree, those accomplishments were the easy 
part. The remaining pollution concerns, as highlighted in the President’s ■ 
Clean Water Action Plan which Administrator Browner and I helped 
prepare, are so-called “nonpoint sources” of pollution such as soil erosion, 
urban runoff, pollutants from animal feeding operations and other sources 
that do not come from a single, simply-identified source. Addressing these 
nonpoint sources of pollution is the great challenge that remains to Further 
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improve our waters to make them fishable, swimmabie, and potable for all 
Americans to enjoy 

To accomplish these next steps in cleaning our waters will take a 
concerted effort from farmers, ranchers, and forest landowners, as well as 
urban and suburban residents. Notwithstanding all the work that remains, 
farmers, ranches, and foresters have been working for years to reduce the 
effects of their operations on water quality. Much has been achieved in this 
regard using many of the conservation tools that the Congress and 
Department wrote into the 1985, 1990, and 1996 Farm Bills, 

For example, the Conservation Reserve Program (CRP) has been an 
extremely effective tool in reducing erosion on highly erodible lands. 
Continuous sign-up of buffer practices under CRP has become an important 
part of water quality protection. The Wetlands Reserve Program, the 
Environmental Quality Incentive P 'gram (EQIP) and or- - of its 
predecessors the Water Quality Incentive Program have benefitted 
thousands of farmers and ranchers and helped them to impro ve the 
productivity of their operations through improved conservation. The 
Conservation Reserve Enhancement Program (C'REP) is playing an 
important role in protecting the waters of the Chesapeake Bay, salmon 
habitat in Oregon and Washington, and drinking water supplies i'orjkew 
York City. The President’s FY 2001 budget request includes $1 .3 billion 
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above currently authorized levels to bolster our agriculture conservation 
programs. 

I am proud of agriculture’s and forestry's contributions to the nation’s 
efforts to clean our waters, while recognizing that we can and should do 
more. The question is how should we proceed with our efforts to reduce 
nonpoint source pollution, and, what additional tools are needed to realize 
further gains? 

I believe we must proceed carefully and thoughtfully, As you know, 
American farmers and ranchers have for the last three years suffered from 
rock-bottom prices, shrinking global demand, record worldwide production, 
and a slew of natural disasters. They are under extraordinary duress - and 
more than ever - they need clear and understandable information about how 
any new proposed regulation might affect their operations, 

The proposed TMDL rules are understandably confusing to the 
ru:: '''culture community. The language of the draft rule is very complex and 
frankly would present a challenge to any expert on the issue. First and 
foremost, farmers need a clear statement of how the proposed rule would 
affect them. 

Mr. Chairman, 1 want to clarify the confusion regarding the 


Department of Agriculture’s position on the proposed TMDL rules. On 
October 22, 1 999, Mr. Lyons’ office sent a letter to Administrator Browner 
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commenting on EPA’s proposed rule. However, the letter had not gone 
through Departmental clearance and more importantly, I never reviewed it. 
Accordingly, it does not represent USDA's official position. 

It is unfortunate because if I had had an opportunity to review the 
October letter, I would have set a different tone. Some are using the letter 
to drive a wedge between USDA and EPA on this issue. The letter unfairly 
questioned the EPA’s interpretations of its own authorities. Let me make 
clear, that we defer to EPA’s interpretations of its legal authorities as it is 
the agency charged by this Congress to implement the Clean Water Act. 

I have concerns about the proposed rule, but I believe adjustments 
can be made without undermining the intent or the letter of the law. USDA 
has formed an interagency group with EPA to work through our concerns. 
This group has been meeting regularly and I understand it is making 
progress. 

I believe the TMDL rule should recognize the best management 
practices of America’s farmers and ranchers; second, the rule should be 
more clearly constructed and should minimize adverse effects on agriculture 
and silviculture operations; and third, it should allow for reasonable time 
frames for planning and implementation. 

I want to take this opportunity to summarize our main concerns: 
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First, the rule should clarify that a farmer's best management 
practices — such as a stream side buffer on farm or forest land — will be 
taken into account when determining how to best meet clean water 
standards. 

Second, the EPA should provide comprehensive cost projections of 
the impact of the proposed TMDL rule on agriculture and silviculture. 

Third, the rule should clarify if and when the TMDL process would 
apply to discharges from silvicultural activities. USDA knows what works 
well in implementing TMDLs in forested watersheds and the rules should 
reflect our field experience. USDA’s partnerships have shown that an 
adaptive and collaborative TMDL process that relics on best management 
practices and monitoring often has the best chance of efficiently attaining 
water quality standards. 

Finally, USDA is concerned about the science being used in assessing 
and attributing the effects of nonpoint source pollution. Theoretical models 
have high levels of uncertainty and there are gaps in the data regarding what 
is natural background pollution versus what is caused by human actions. 

Mr. Chairman, USDA believes education and partnerships are going 
to play decisive roles in efforts to improve water quality. The proposed 
TMDL rules should be fair, clear, and provide farmers with greater 
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certainty. With this in mind, we are diligently working with the EPA to 
resolve our concerns. 


Mr. Chairman, I thank you for this opportunity to appear before your 


Committee. We welcome the opportunity to discuss the issues and respond 
to your questions. 
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STATEMENT BY SENATOR MAX BAUCUS 
SENATE AGRICULTURE COMMITTEE 
February 23, 2000 


Mr. Chairman, I regret that I am not able to be present at today’s hearing, because of 
pressing business in Montana. 

Nevertheless, I appreciate your convening the hearing. The Total Maximum Daily Load, 
or "TMDL" program, is critical to achieving our common goal, established in 1972, of making 
all of our nation’s waters fishable and swimmable. 

At the same time, EPA’s proposed new TMDL rules would have an important affect on 
farms, ranches, and forestry. 

In particular, like others, I am concerned about the proposal to revoke the regulation 
excluding most silvicultural activities from the definition of a point source, replacing it with a 
new standard that allows states or EPA to require Clean Water Act permits in certain 
circumstances. Among other things, I am concerned that this proposal may exceed the scope of 
EPA’s authority under current law. 

To address this question. Senators Murray, Wyden, and I recently wrote EPA 
Administrator Browner, questioning the application of the new rules to silviculture. Yesterday, 
we received an initial, partial, response, from Assistant Administrator Fox. 

This response does not fully resolve all of the important legal and policy issues. But it 
does represent progress. For example, the response makes an important clarification, by 
confirming that, before the Clean Water Act permit program applies, a source must meet the 
current law definition of a "point source." In other words, permits may not be required of 
nonpoint sources, which, to my mind, comprise the vast majority of forestry activities. 

I ask that a copy of the letter from Assistant Administrator Fox be included in the hearing 

record. 


Thank you. 
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Introduction 

Mr. Chairman and members of the committee, my name is James Kraft and I am the Vice 
President and General Counsel for Plum Creek Timber Company based in Seattle, Washington. 

I appreciate the opportunity to present my testimony today on behalf of the American Forest & 
Paper Association on the Environmental Protection Agency’s (EPA) August 23 ,d proposed 
regulations to revise the Total Maximum Daily Load (TMDL) program under Section 303(d) and 
modifications to the National Pollutant Discharge Elimination System (NPDES) permit program 
under Section 402 of the Clean Water Act. I'd also like to say at the outset that the forestry 
community and my company support the goals of the Clean Water Act but we do not believe this 
program takes us in the right direction. Mr. Chairman, as you will hear, these proposed rules are 
such a radical departure from the existing federal statute and case law and the economic and 
administrative burdens so enormous, that it has garnered serious concerns among the forestry, 
ranching and agriculture community nationwide. 

American Forest & Paper Association (AF&PA) 

AF&PA is the national trade association of the pulp, paper and forest products industry. 
We represent approximately 84 percent of paper production, 50 percent of wood production and 
90 percent of industrial forestland in the United States. Nationwide, there are over 9 million non- 
industrial private landowners who own 59 percent or approximately 290 million acres of the total 
productive timberland. The nation depends on industrial, nonindustrial and public forest lands to 
supply the raw material used to manufacture the wood and paper products we as citizens enjoy 
everyday. Plum Creek Timber Company owns land throughout the country including Washington 
state, Montana, Idaho, Arkansas, Louisiana and Maine. 

While AF&PA represents the manufacturers of wood and paper products, all of whom 
have serious concerns with a multitude of other program changes contained in the rulemaking, I 
will confine almost all my remarks to the forestry components of the NPDES rule and will explain 
how this will also have a dramatic economic effect on the forestry community. 
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As we consider the proposed rules and attempt to decipher an extremely complex issue, 
the forestry community is struck by the heavy-handed command and control federal approach 
being imposed upon states and private industrial and non-industrial forest landowners throughout 
the country. Some important stakeholders in the issue including the National Association of State 
Foresters, the Society of American Foresters; and the agriculture and ranching community all 
have serious concerns with the proposed rulemaking. As the Committee is well aware, even the 
U.S. Department of Agriculture submitted extensive comments in opposition to the proposed rule 
based on legal, statutory, policy and regulatory interpretations. 

The EPA National Pollutant Discharge Elimination System (NPDES) Proposed Rule 

1 want to first focus on EPA’s decision to abandon almost three decades of statutory 
interpretation of the Clean Water Act and case law by eliminating the designation of forestry 
activities as a “nonpoint source" activity. Second, I will describe the forestry community’s 
substantial progress in improving water quality. Finally, i will briefly address how we believe the 
federal EPA can assist states and communities in getting on-the-ground results to protect and 
maintain water quality nationwide rather than create enormous uncertainty and confusion in a 
federal regulatory process without commensurate improvements in water quality. 

Let me first explain the background of the existing regulation defining these forestry 
activities as nonpoint sources, in the original Clean Water Act (CWA) 1973 regulations, EPA 
chose to exclude certain activities, including all silvicultural activities, from the NPDES program, 
without regard to whether they were point sources. When this was challenged by environmental 
groups, the federal courts ruled against EPA and ordered the agency to identify those activities 
that are point sources. EPA responded with silvicultural rules in 1976 that identified four discrete 
activities (i.e. rock crushing, gravel washing, log sorting and log concentration yards) associated 
with forestry operations as point sources. They concluded that everything else associated with 
forestry is a nonpoint source. By way of explanation, EPA stated in the proposed rulemaking that 
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"the [Clean Water Act] and its legislative history make clear that it was the intent of Congress that 
most water pollution from silvicultural activities be considered nonpoint in nature” and be 
addressed under section 208 of the statute. 41 Fed. Reg. 6233, 6234 (February 12, 1976). 

EPA has proposed to eliminate the following activities from categorization as a nonpoint 
source: nursery operations; site preparation; reforestation; cultural treatment; thinning; prescribed 
burning; pest and fire control; harvesting operations; surface drainage and; road construction and 
maintenance, instead, EPA proposes to redefine them as point sources. The proposed rule 
would give EPA or NPDES-authorized States the authority to designate silvicultural activities as 
point sources requiring NPDES permits. The designation would be triggered when the State or 
EPA determines that the silvicultural activity “contributes to a violation of a water quality standard 
or is a significant contributor of pollutants to waters of the United States." EPA states that it will 
only exert this authority in impaired waterbodies on a case-by-case basis where a state fails to 
develop a reasonable assurances program that BMPs can achieve load reductions in an impaired 
waterbody and the activities are not enforceable, The additional Agency caveat discussed in the 
proposed rule is that it will be applied prudently, rarely and only as a "last resort.” 

For the first time in the history of the Federal Water Pollution Control Act and its 
subsequent Amendments, the U.S. EPA has now asserted its direct control of forest management 
activities on private lands. Let me give you the quote of what an EPA Region 1 official said at an 
EPA-sponsored public hearing conducted in Concord, New Hampshire on December 17 th on how 
this rule would be implemented. "It ultimately will be left to the state... But we would have to 
approve each request for a permit to conduct a logging or logging-related activity to assure it 
won't harm the water.” Given such statements, the forestry community has no confidence that 
the Agency or others opposed to forest management will enable any forest landowner to perform 
activities without federal oversight and the inevitable litigation that will result. Moreover, EPA's 
stated limitations on use of the point source designation authority will not be supported by the 
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courts and will inevitably be expanded to include all waterbodies where forest management is 

conducted. 

Progress In Improving Water Quality 

ERA contends that because silviculture activities can be a cause of water quality 
impairment this gives them discretionary license to label such activities as point sources. The 
EPA citation of silviculture's impact on water quality is selective and in some cases directly 
contradicts reports referred to in the proposed regulations. Every state with significant forest 
management activities has developed forestry best management practices or rules and submitted 
them to the Agency as part of the Section 319 nonpoint source program. More than 20 states 
have conducted periodic BMP compliance surveys, Other states including Florida and South 
Carolina have gone further by conducting state-wide BMP effectiveness studies to measure water 
quality upst earn and downstream of forestry operations and determine their ability to protect 
water quality. And the results are clear - they are effective in maintaining and protecting water 
quality. 


Take the state of Montana, for example, where Plum Creek owns 1 .5 million acres of 
timberland. EPA writes in the economic analysis accompanying the proposed regulations that 
Montana does not have a sufficient reasonable assurances program and therefore it will be 
subject to NPDES permit requirements. Over the past decade, Montana has developed a 
rigorous Best Management Practices (BMP) compliance survey program. The most recent 
results from 1 998 found statewide compliance with BMPs averaged 94% - up from 78% 
compliance in 1 990. This improvement was achieved not through heavy-handed regulation, but 
was brought about by locally-led efforts to educate loggers and landowners. 

The most recent publicly available data from EPA's website, the 1996 national TMDL 
tracking database, indicates that only eleven states listed silviculture as a cause of impairment on 
their Section 303(d) list of impaired waterbodies where total maximum daily loads would actually 
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have to be performed. These are the only waterbodies where the Agency purports the rule will 
apply. Further, almost two-thirds of the stream segments listed due to silviculture were from one 
state - Montana. In 1997, Montana’s legislature passed a bill that required the state to document 
the scientific basis for listing streams as water quality limited. After conducting this review, 
Montana DEQ has found that they in fact did not have credible data to justify the listing of over 
half the streams on the 1998 Montana 303(d) list. 

Placing the national numbers into perspective and upon closer examination of the federal 
and state reports, the following information clearly reveals that forestry is a relatively minor cause 
of water quality impairment across the country: 

• Silviculture accounts for approximately seven percent of the total impaired river miles 
nationwide; 

• The relative amount of total river and stream impairment due to silviculture dropped 
from 9 percent in 1988 to 7 percent in 1996; 

• The number of river and stream miles classed as "major impairment” due to 
silviculture dropped 83 percent between 1988 and 1996; 

• The length of river and stream miles impaired from natural causes is about twice the 
length of impairment due to silviculture; 

• Silviculture represents one-tenth of one percent of the impaired coastal waters; 

• Silviculture represents less than one percent of lake impairment; 

• EPA’s 1996 National Water Quality Inventory report dropped silviculture from the 
chart as one of the seven leading sources of impairment to rivers and streams; and 

• Compliance with state forestry best management practices is reaching 90 percent or 
more; 

I would like to share with you some of our accomplishments as an industry. Through the 
Sustainable Forestry Initiative (SFI) su program, in which all members participate as a condition of 
membership, many members have committed to going above and full compliance with Best 
Management Practices (BMPs) to protect water resources during forestry operations. Through 
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their compliance with the SFI objectives, member companies are committed to fostering the 
practice of sustainable forestry through landowner education efforts on all forestlands. 

In 1997, AF&PA member companies began reporting on the number of acres and miles 
of streams that are enrolled in wildlife and fisheries agreements with conservation groups and 
public agencies that specify on-the-ground management practices. Almost 1 1 million acres, 
representing 20 percent of the total acres in the SFI program, and 4,286 miles of stream have 
been enrolled in these agreements. The SFI program has established State Implementation 
Committees in 32 states that receive more than $3.1 million from AF&PA members and allies to 
foster their responsibilities to promote SFI principles. While industrial forestland constitutes 
approximately 15 percent of the nation’s forested acreage base, AF&PA members are also 
committed to expanding and promoting sustainable forestry into the broader forestry community. 

Economic Implications of the Proposed Rules 

EPA’s economic analysis accompanying these proposed rules claims that between 600 
and 1200 landowners per year will be affected and total administrative costs to sources and 
EPA/states would fall between $3.72 and $13.22 million. Mr. Chairman, there is no way that the 
economic burden on landowners, loggers, state agencies and the federal government would be 
so limited. If a permit is necessary according to ERA, they attempt to reassure the affected 
landowners by stating that it will only take 2 hours to prepare a notice of intent to file for a federal 
permit. If the national forest system timber sales program is used as a guide, actually obtaining 
the federal approval to conduct a harvesting operation is the real time question. 

There are literally thousands of silvicultural “events" in each state every year. According 
to AF&PA's assessment, supported by the work of five independent forest economists at well- 
respected academic institutions around the country, the incremental economic burden to 
landowners, operators, communities and government agencies could easily exceed $1 billion 
annually, nationwide. The administrative costs alone of an NPDES program for silviculture, even 
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in the unlikely event that it would be invoked sparingly, would exceed EPA's estimates by several 
fold. Because the economic impact will far exceed $1 00 million annually, EPA must comply with 
the Unfunded Mandates Reform, Executive Order 12866, and the Regulatory Flexibility Act by 
conducting a more detailed and comprehensive benefit-cost economic analysis of the proposed 

rule. 

EPA Rationale for Designation of Forestry as a Point Source 

EPA provides two reasons for its change of interpretation. First, that the 1 987 CWA 
amendments did not categorically exempt silvicultural activities from the stormwater program 
similar to the agricultural exclusion provision. Second, Congress never explicitly stated that 
silviculture was a nonpoint source. 

To the first point, EPA relies on the Section 402 s p) stormwater provisions as their 
authority to designate silviculture as a point source. They claim that because stormwater Section 
402(p) of the CWA does not explicitly exempt stormwater discharges associated with silvicultural 
operations from NPDES permits (as opposed to agricultural stormwater runoff that is statutorily 
exempt), they have therefore interpreted the statute to allow the Agency to regulate silviculture 
under the stormwater program. Essentially, EPA claims that the absence of a specific exemption 
for silvicultural activities gives license to the agency to transform those activities from nonpoint 
sources to point sources. This interpretation constitutes an incredible usurpation of authority from 
Congress. In effect, EPA says that congressional failure to statutorily define every nonpoint 
source activity gives them license to designate as a point source, whenever it chooses, any and 
every nonpoint source activity except agricultural activities involving stormwater runoff. This 
interpretation strips from the Section 319 program everything except agricultural stormwater 
discharges and irrigation return flows. We suspect Congress would be astounded to learn that 
this is the consequence of its addition of the agricultural stormwater discharge exception to the 
CWA definition of point source. 
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With respect to the lack of a specific statutory exemption for silviculture, AF&PA believes 
that the 1972 Act and its 1977 and 1987 amendments clearly intended not to regulate water 
pollution from most silvicultural activities through the Section 402 or 404 permit programs. In fact, 
the 1987 Amendments enacted the Section 319 provisions to specifically address nonpoint 
source runoff, including silvicultural activities, through a state-based best management practices 
program. In the Section 208 provision, the forerunner of the 319 nonpoint source program, 
Congress directs states to put together a plan and process to "identify, if appropriate, 
agriculturally and silviculturally related nonpoint sources of pollution.” Instead of relying on the 
statutory language and Congressional reports, EPA now claims the "discretionary” authority to 
require a federal NPDES permit for silvicultural activities based on whether its located in an 
impaired waterbody and whether a state has an adequate total maximum daily load (TMDL) 
reasonable assurances program. Mr. Chairman, the forestry communitv-at-large finds this to be 
an incredible expansion and interpretation of statutory authority. 

EPA Stormwater Regulations 

What is further astounding about these proposed rules is that it directly contradicts EPA’s 
November 1990 stormwater regulations issued three years after the 1987 Amendments were 
enacted. At that time, EPA declared that silvicultural point sources do not include the very same 
activities they claim today are point sources. In fact, EPA modified the final rule to state that 
"stormwater discharge associated with industrial activity" does not include discharges from 
facilities or activities excluded from the NPDES program under 40 CFR Part 122. Activities 
excluded under that regulation were precisely the same activities EPA now claims are point 
source discharges. Let me quote from the EPA rules: “EPA agreed with the commenters that 
logging is a transitory operation that may occur on a site for only a few weeks in a 20-30 year 
period, that delays in obtaining permits could create problems in the harvest schedule and mill 
demand, and that "runoff from such operations should be controlled by BMPs in effect for such 
industries and that such a permit would not be practical and would be cost prohibitive.” 55 FR 
48,011 (1990). 
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In fact, Section 402(p)(5) required EPA to submit a stormwater report to Congress to 
identify those stormwater discharges or classes not subject to industrial or municipal permits. 
There is nothing contained in that March 1995 report to indicate that silviculture should be 
permitted. To the contrary, the report does not include silviculture among the five “leading 
sources of water quality impairment" and does not identify forestry operations among the 90 
categories of facilities and activities appropriate for consideration as potential “Phase II" sources 
subject to permitting. 

Forestry and the Clean Water Act 

Where Congress spoke to imposing federal permits for forestry activities they did so 
directly and unequivocally. Here's an example: In 1977, Congress enacted the Section 404 
discharge of dredged and fill provisions which provided a conditional permit exemption for the 
identical silviculture activities EPA now claims “discretionary" authority to regulate. While some 
might argue that these are separate and distinct provisions, there is no distinction in terms of the 
potential runoff event. Somehow disturbed soil that is exempt from permitting (as dredged 
material) under Section 404 becomes eligible for permitting (as sediment) under Section 402. We 
do not believe that Congress intended for EPA to interpret a 1987 stormwater provision that 
contains no reference to silvicultural activities as regulatory license to override the Section 404(f) 
“normal silviculture activities” exemptions. 

Further evidence of Congress’ view that silvicultural activities in general, and forest road 
construction and maintenance in particular, are satisfactorily regulated through means other than 
a permit system comes from the Clean Water Act of 1977, Pub. L, 95-217, 91 Stat. 1566 (1977). 
The Senate Committee report accompanying the 1977 statute stated: “The construction of farm 
and forest roads is exempted from section 404 permits. The committee feels that permit issuance 
for such activities would delay and interfere with timely construction of access for cultivation and 
harvesting of crops and trees with no countervailing environmental benefit.” In another passage 
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of the same report, the committee states “no permits are required" for activities listed in Section 
208(b)(2)(F) through (I) “for which there are approved best management practice programs.” 

The forestry community, many state agencies, governors and others oppose the 
designation of forestry activities as a point source. We do not believe there is any legal or 
statutory authority for EPA to revise the regulations that would eliminate the nationwide 
recognition of forestry as a nonpoint source activity merely to address some unidentified last 
resort situations on an individual basis 

The Total Maximum Daily Load (TMDL) Proposed Rule 

There is an equally important reasonable assurances requirement that flows from the 
proposed TMDL rule that should be briefly mentioned. The Section 303(d) provision requires 
states to identify impaired waters (those waters not meeting water quality standards) and 
establish priority rankings and develop total maximum daily loads (TMDLs) under Section 303(d) 
of the Clean Water Act. Heretofore, under EPA’s existing regulations, a TMDL has been a 
numeric calculation of the amount of pollutants a waterbody can receive from point source 
discharges, nonpoint source runoff, natural background; with a margin of safety. Setting aside 
the scientific difficulty of actually calculating a “daily” load from nonpoint source activities, the 
proposed rule requires states to submit an “implementation plan" under Section 303(d). The plan 
would contain not only the numeric calculation but also eight required elements including control 
actions and measures that must be implemented before EPA would approve the TMDL. The big 
issue, and one that was unresolved in the Federal Advisory Committee Act (FACA) group report, 
is whether the implementation plan should be submitted for approval by EPA under Section 
303(d) or submitted under 303(e), the continuous planning process provision of the Act. We do 
not believe that Section 303(d) provides EPA with the authority to require implementation plans, 
nor does it provide, as EPA contends in the proposal, that implementation plans can be 
approved, disapproved, or taken over by EPA. This is not a minor legal issue but one that has 
enormous consequence for private landowners. 
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For example, lets examine the situation where EPA rejects an implementation plan 
because the Agency does not believe the forest stream side zone (SMZ) management width 
requirement established by a multi-stakeholder state best management practices group is 
sufficient to protect water quality. The Agency, having given themselves the authority to take 
over the state program, is now free to re-write the implementation plan, change the state’s SMZ 
requirement and then impose an NPDES permit requirement because the state allegedly does 
not have sufficient enforcement authority. This is not theoretical, but exactly the type of authority 
the Agency is proposing to grant to itself. Moreover, the Agency is exposing itself to countless 
citizen suits if it does not exercise this authority to the satisfaction of environmental activists. 

According to EPA's August 1997 Memorandum published in the Federal Register, 
"implementation of a TMDL depends on other programs and activities; a TMDL alone does not 
create any new or additional implementation authorities." The numeric TMDL itself must be 
approved by the EPA but no reading of the statute or its legislative history calls for the 
preparation and submission of an implementation plan under 303(d). We believe the continuing 
planning process described in the Clean Water Act’s Section 303(e) provision is the 
implementation phase for the 303(d) listed stream segments. 

Other Alternatives 

It is plainly evident from the reaction by the majority of state agencies, state water quality 
agencies, governors and others that the proposed rules were formulated without the advice and 
input from those stakeholder groups who will be ultimately responsible for implementing the 
regulations. Mr. Chairman and members of the Committee, there is a better way. It requires 
additional funding of the Section 319 program, greater cooperation among multiple state agencies 
engaged in nonpoint activities, more partnerships with private landowners and stakeholders and 
better dialogue between EPA Regional Offices and the states to make improvements to water 
quality happen. However, the federalization of nonpoint source activities as proposed under 
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these circumstances will create dissention and not accomplish the mutual goals shared by 
everyone. 

Conclusions 

Mr. Chairman and members of the Committee, over 30,000 comments have been 
submitted on these rules and the forestry community represents a sizeable share of those 
comments. We feel strongly that only Congress should determine how nonpoint source activities 
are addressed under the Clean Water Act. As a January 20, 2000 Congressional Research 
Service report states: "It is difficult to argue that a Congress that took such care to minimize the 
federal role in the CWA sections that explicitly address nonpoint source pollution could have 
intended the possibility of direct federal regulation of such sources through a provision such as 
section 303(d) that makes no mention of nonpoint sources." As Congress has recognized 
several times, nonpoint source pollution is not amenable to point source discharge permits. Any 
call for more narrowly crafting or tailoring the designation of forestry as a point source discharge 
is not consistent with the statute and is clearly against USDA's original comments that were 
submitted into the EPA comment docket. We do not believe there is any legal or statutory 
authority for EPA to revise the regulations that would eliminate forestry as a nonpoint source 
activity merely to address some unidentified last resort situation on an individual basis. 

The TMDL program will require states to develop 40,000 TMDLs on the estimated 20,000 
impaired waterbodies nationwide. As was the case in Montana, and supported in a General 
Accounting Office (GAO) study, there are significant resource constraints at the state level 
including the lack of monitoring and sampling to do an effective job in implementing these 
proposed regulations for both nonpoint and point sources. The imposition of additional 
requirements on states to list impaired waterbodies, develop TMDLs and to “allocate loads” 
through this proposed rulemaking will overload the system. As we have learned from other 
federal environmental statutes, it is absolutely necessary to first undertake the necessary studies 
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to assure that major program changes such as these are scientifically defensible, technically 
feasible and cost effective. 

In the end, we believe that these rules will discourage the practice of sustainable forest 
management. They will create disincentives to expand forest cover in the U.S., stifle economic 
opportunity and prosperity in communities desperate to be part of the economic revival in this 
country and make it more difficult for people to make a living off their land. 

This concludes my remarks, Mr. Chairman, and I would welcome any questions you or 
members of the committee may have. 
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TESTIMONY OF PAUL JOHNSON 

DIRECTOR OF THE IOWA DEPARTMENT OF NATURAL RESOURCES 

Mr. Chairman and members of the Committee, my name is Paul Johnson. I am currently the Director of 
the Iowa Department of Natural Resources. I am also a farmer and a former state legislator and I also 
served as Chief of the Natural Resources Conservation Service for four years. 

Iowa is a stale blessed with a diverse and productive landscape and normally abundant rainfall. Our land 
forms include the rugged, picturesque hills and valleys of the Northeast, the flat plains of the North 
Central region, the loess hills of the West, and the rolling hills of the South. Our streams and rivers are 
also varied and include the cold-water trout streams of the Northeast and the mighty Mississippi and 
Missouri Rivers on the East and West. Our lakes are both natural and constructed, shallow and deep. 

Although of varied terrain and waters, the resource that unites Iowa is its rich, productive working lands. 
These lands provide abundant food supplies for much of the nation and world. Statewide, over 60 
percent of the land is in intensive row crop production with another 30 percent in grassland. Only about 
I percent of the land is urbanized and less than two percent is in public ownership. In some basins in the 
north central region, intensive row crop production can exceed 95 percent. But, the rich productive lands 
that are used to the benefit of so many also present water quality challenges. Soil erosion and nutrient 
enrichment are two of the most pressing problems in such a highly utilized landscape. 

Like many other states, Iowa has had success curbing its most visible pollution problems - those caused 
by point source discharges. Currently we have over 1900 NPDES discharge permits with over 800 water 
quality-based effluent limits included in those permits. The remaining water quality problems are 
predominately nonpoint source related and, therefore, the TMDL process as applied to nonpoint source 
pollution is of great interest to Iowa. 

Iowa is committed to protecting our streams, lakes, and wetlands while at the same time continuing to be 
known as a breadbasket of the world. We believe these two goals are compatible and we believe lowans 
are ready to seize the opportunity to achieve both. But the path to these goals may not lie within the 
TMDL roadway. 

The TMDL approach is appropriate for some water quality' problems. But TMDLs as the “universal 
solution” approach currently being promoted by the EPA and supported by various other groups is flawed 
and will not succeed unless the Congress and the EPA recognize fundamental shortcomings in this 
approach and take steps to address them. 

Some of the issues that Congress, the EPA, and states must address before proceeding down the nonpoint 
source TMDL path are briefly addressed below. 

• Congress must revisit and redefine Section 303(d) of the Clean Water Act. 

Section 303(d) is rife with ambiguities that must be addressed. For instance, only the words “total 
maximum daily load” are used in 303(d). A total maximum daily load is appropriate for point source 
discharges but not nonpoint sources. Surely Congress knew' this in 1972. Yet, the EPA has 
redefined TMDL to be something other than the literal meaning and is now proposing to stretch the 
meaning even further. Section 303(d) is also ambiguous about the significant water quality 
impairments caused by non-pollutant stressors such as habitat and flow' alteration and exotic species. 
The EPA is simply trying to force a square peg into a round hole. Unless Congress rewrites Section 
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303(d). the courts and the EPA will continue to set policy in an arena that should he more clearly 
defined by Congress and the states. If Congress does not act, the unfortunate result will be the 
continued proliferation of lawsuits challenging every aspect of Section 303(d) and the EPA's 
implementing regulations. The challenge to Cotigress is significant, but the alternative is simply not 
acceptable. 

States’ water quality standards, monitoring programs, and assessment techniques must be improved, 

In the final article of a series of four articles on TMDLs in the Environmental Law Review , Oliver 
Houck, Professor of Law at. Tulane Law School, likened the EPA’s TMDL program to an elegant 
new structure constructed on a shaky foundation, that foundation being state water quality standards. 

The TMDL approach relies exclusively on state water quality standards, as these standards are the 
yardstick used to measure success or failure. States’ water quality standards may be adequate for 
dealing with point source pollution and establishing water quality-based effluent limits, but we 
question whether they are adequate to effectively deal with nonpoint source pollution. Many states 
simply do not have adequate resources to improve their water quality standards nor does it appear the 
EPA has the resources or expertise to assist them in developing defensible standards. 

The F,PA is now asking states to develop and adopt numeric standards for nutrients by 2003 and has 
given every indication they are wilting to promulgate if states fail to adopt standards. We question 
whether the sound science is there to develop responsible nutrient standards. For states l ike Iowa 
with rich, productive soils and intensive agriculture, adoption of nutrient standards is going to be a 
significant issue. Farm groups are more than ready and willing to challenge every aspect of nutrient standards. 

The problem with inadequate monitoring programs and widely varying assessment techniques is well 
known among slates’ water quality staffs and should be recognized by Congress and the EPA. Iowa 
recently took steps to improve its monitoring program and is committed to further improvement. 

However, it should be recognized that states with comprehensive monitoring programs are effectively 
penalized under the TMDL approach, as states with little or no monitoring typically will have small 
303(d) lists. Potentially, a state could discontinue monitoring and have no waterbodies on its 303(d) 
list and the only obvious penalty would be loss of Section 106 funds. The EPA, has not, to our 
knowledge defined what constitutes a minimally acceptable monitoring program nor has it indicated 
it would conduct monitoring in states w ith inadequate programs. 

Future approaches to water quality improvement must recognize the. complex nature of the 
remaining water quality problems and avoid the current “good versus bad” characterization of 
water quality'. 

The TMDL approach, by its very nature, oversimplifies a complex situation. Under the TMDL 
approach, all waters not meeting state water quality standards are considered impaired. In the words 
of some officials, all impaired waters categorically are too polluted for fishing and swimming. This 
is nonsense, as many impaired waters are still relatively healthy waters. We must recognize the 
complex nature of water quality problems and design programs that recognize this complexity. The 
existing TMDL program portrays water quality as a black and white issue, whereas the real world is 
many shades of gray where the degree of impairment (as well as improvement or decline) may be 
very difficult to determine. 
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An unfortunate consequence of targeting 303(d) waters is that funds may not be available for water 
quality improvements in waters that do meet state water quality standards, but that could be improved 
with relatively modest expenditures. During the 1998 303(d) listing cycle, Department personnel 
were apparently informed that funds for lake improvement projects might not be available if a lake 
were not on the 303(d) list. This, of course, created pressure to list waterbodies for which there was 
no conclusive evidence the waterbody was impaired. 

Congress needs to clarify responsibility for interstate waters. 

Many states share rivers and their watersheds with neighboring states, either as a common boundary-, 
or as upstream-downstream neighbors. Stale-to-$tate differences in water quality standards create 
obvious problems but another problem is the lack of a clear framework for addressing interstate 
waters. Iowa shares the Mississippi with Illinois and Wisconsin on the east and the Missouri and Big 
Sioux with Nebraska and South Dakota on the west. Segments of these rivers are on Iowa’s Section 
303(d) list, but the listed segments and the pollutants identified are not necessarily consistent with 
neighboring states. Responsibility for the development and implementation of TMDLs on these 
interstate waters is unclear. For instance, would a TMDL for nutrients on the lower Mississippi or 
the Gulf of Mexico override a nutrient TMDL for the Raccoon River that drains to the Mississippi? 
Questions like these need to be answered. 

The complexity of nonpoint source pollution must be recognized. 

The existing TMDL program provides unrealistic expectations and time frames for development of 
accurate and realistic nonpoint source TMDLs. Although water quality models for nonpoint source 
have improved and linking those models to a Geological Information System show's additional 
promise, it must be recognized these models typically require a significant amount of monitoring data 
to property calibrate the model. Given the episodic nature of nonpoint source pollution, it may be 
many years before adequate calibration data can be gathered. The accuracy of many of these models 
is also questionable and it is our perception that many of the nonpoint source TMDLs being 
developed are of questionable accuracy. TMDL consent decrees typically establish rigid schedules 
for TMDLs, practically insuring that many TMDLs are or will be of questionable technical accuracy. 

Currently, Region VII EPA is initiating work on TMDLs for nitrates and fecal coliform bacteria for 
the Cedar River at Cedar Rapids. Both pollutants appear to be primarily of nonpoint source origin. 
Given the short time frame for developing the Cedar River TMDLs (months as opposed to years) and 
the lack of data for model calibration, we question whether accurate TMDLs can be developed. As a 
state where nearly all the waters on the Section 303(d) list are impacted by nonpoint sources, the 
ability to accurately develop TMDLs for nonpoint sources is a significant concern for Iowa. 

Also of concern is the efficacy of traditional agricultural best management practices as they relate to 
the implementation of nonpoint source TMDLs. Even if installed best management practices are 
effective, it may be a decade or more before the success can be documented. 
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* The level of funding provided to states must be increased. 

Developing accurate TMDLs is expensive, especially for nonpoint source pollutants. States like 
Iowa find themselves in the position of having to commit significant state funds to a questionable 
process to address problems that may be better addressed through other programs such as the Section 
319 and US DA programs. If EPA has the expectation that states will continue to be a full partner in 
the TMDLs process, additional resources must be provided to states to develop accurate TMDLs and 
implement them. Failure to do so may result in an increasing number of states abdicating their 
responsibilities under Section 303(d), letting the EPA prepare the 303(d) list and develop TMDLs. 
This is disturbing as the EPA has neither adequate resources nor the expertise to develop accurate 
TMDLs for states. 

The above issues are not easy ones but it is essential Congress address them before states are asked to 
commit more and more resources to a TMDL process that has questionable application to nonpoint 
source pollution and may at any time be overturned or redirected by the courts. 

Concurrently with addressing the TMDL issues. Congress should begin to implement a aggressive, 
technology-based nonpoint source program rather than the water quality based approach inherent in 
Section 303(d). 

We know that certain agricultural best management practices, such as buffer strips and constructed 
wetlands can be highly effective in removing pollutants before they enter waters. For instance, 
researchers at Iowa State University have found that watershed loadings of some nonpoint source 
pollutants can be reduced by as much as 30% by applying buffers in only 7% of the watershed. Other 
researchers have found that a wetland of just one acre can be highly effective in removing pollutants 
from as much as 1 00 acres of cropland. The keys to implementing practices that will work involve both 
adequate funding levels as well as a program framework to strategically locate these practices where they 
will do the most good. 

This year, we are asking the Iowa General Assembly to provide funding for an Iowa Clean Water 
Initiative. That initiative includes the following components: 

7. An enhanced water quality monitoring program, which will be used to establish baseline water 
quality data which can be used to measure the success of future water quality efforts, including; 
TMDLs. 

8. Staff resources to update and improve the state's water quality standards and planning program. 

9. Funding to assist farmers in establishing conservation buffers along waterways. 

10. Funding to establish wetlands in the Prairie Pothole region (the North Central portion of the state) to 
intercept tile lines and remove nutrients such as nitrates before the drainage w'ater reaches rivers and 
streams. 

A more detailed account oflowa's Clean Water Initiative is attached. 
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We believe an aggressive technology-based approach to nonpoint source pollution holds more promise of 
addressing the nation’s remaining water quality problems than the expensive, technically questionable, 
and litigation riddled TMDL approach as it is currently envisioned. Whether or not such a technology- 
based approach should be implemented through strictly voluntary measures or some type of regulatory 
scheme is open to debate. Initially, an aggressive voluntary approach should be initiated, with the 
message being that if reasonable water quality improvements are not achieved within a reasonable time, a 
regulatory approach will be imminent. Coupled with this is. of course, the crucial need to develop better 
water quality monitoring and assessment programs that can accurately document nonpoint source impacts 
and trends. 

To summarize: 

• Congress needs to revisit and redefine the intent of Section 303(d); 

• significant improvements in water quality standards, monitoring and assessment need to be achieved; 

• Congress needs to provide adequate funding to states; and 

• an aggressive, techno logy'- based approach to nonpoint source pollution needs to be implemented. 

Mr. Chairman and Committee members, this concludes my testimony. I thank you for the opportunity to 
appear before you, and l would be happy to answer any questions you may have. 
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Mr. Chairman. Members of the Committee and Subcommittee. My name is Roberta H. Savage and 
I am the Executive Director and Secretary of the Association of State and Interstate Water Pollution 
Control Administrators (ASIWPCA). ASIWPCA is the national, professional organization of State 
officials who arc responsible for implementation of the Clean Water Act. As those on the front 
line, the Association's membership has a unique perspective on the issues before this Committee. 

In the 1972 Clean Water Act. Congress gave the States the lead role to develop and implement 
the water quality program. States support the Act's goal to restore and maintain the nation's 
water quality and we believe the establishment of total maximum daily loads (TMDLs) is one of 
many important mechanisms to be used to achieve cleaner water. 

The States have been in a continuing dialogue with USEPA concerning the proposed regulation. 

As co-regulators, we met to address State issues and consider options for addressing those 
concerns. In addition, ASIWPCA has sponsored a series of State/EPA conference calls on the 
regulations and has been a co-sponsor with the Western Governors Association of a series of 
workshops. These forums have allowed significant discussion that, we are hopeful, will 
ultimately bear fruit. USEPA appears to be receptive to a number of Slate recommendations to 
modify and streamline the current proposal and build upon existing program authorities. 

Because of constraints placed on USEPA in the rulemaking process, the Agency has not been 
able to make any commitments to the Stales. For this reason, Mr. Chairman, my comments will 
address the regulation as proposed. 

States have invested significant staff resources in analyzing the proposed rule and have spent 
many hours in joint consideration of the anticipated impacts on our existing programs. What we 
see here is an effort by USEPA to move the water quality programs forward, which is of course 
laudable. We are concerned however, that the rule, as proposed, will have serious, if perhaps 
unintended, consequences on State programs. For details, we refer you to the attached written 
comments developed jointly by ASIWPCA, the Environmental Council of the States (ECOS) 
and the Coastal States Organization (CSO) which were shared with USEPA in the spirit of 
partnership as co-regulators. 

States are mindful that the proposed wholesale modification to the TMDL regulation is being put 
forth in the context of existing statutory authorities and current funding levels. We caution that 
Stale program budgets and staffing levels arc not sufficient to implement the current regulation. 
Those levels will not likely to grow to meet an ambitious waterbody restoration agenda merely 
because an arcane Federal regulation is changed. 

Section 303(d) 

The provisions of Section 303 (d)(1)(A) are fairly limited. States must: 

1 ) identify waters that do not meet State water quality standards (WQS) after application of 
basic point source control requirements, 

2) prioritize those waters and 

3) determine the total waste load the water body is able to receive and still meet WQS (with 
a margin of safety). 
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USEPA has 30 days to take approval action on a State submittal. If USEPA disapproves a State 
list or TMDL, they have 30 days to finalize one. 

Histori cal Perspective 

The Clean Water Program is complex and, as the attached diagram illustrates, TMDLs were 
envisioned as one component of a broad Clean Water Act program. 

Since 1972, States have allocated the limited funds available to address the ambitious Clean 
Water Act agenda. They established water quality standards, built and managed permitting and 
enforcement programs, financed municipal wastewater treatment facilities and developed 
nonpoint source (NPS) and watershed management programs. Since TMDLs were expensive 
and time consuming and the data and state-of the-an was limited - other Clean Water Act and 
State authorities were generally more useful. 

USEPA 's priorities varied and did not, until recently, include TMDLs. Due to the failure of 
States and USEPA to achieve Section 303(d) there have been numerous court cases. States agree 
that TMDLs should be a meaningful and fundamental component of State water quality 
management programs. To bring this about, the Association believes that three fundamental 
challenges must be addressed: 

1 . The significant lack of funding and adequate initiatives to address nonpoint source and 
other water quality problems in the current program, 

2. Major gaps in available data, research and monitoring, and 

3. Insufficient attention to multi-media and multi-jurisdictional water problems. 

Guid in g Principles 

In moving forward to improve the TMDL program. State water quality and environmental 
program managers emphasize: 

1 . The States’ lead role in the nation’s clean water program must be maintained. 

2. TMDL requirements need be flexible and consistent with a) existing statutory 
authority, b) available resources and c) State water quality agency jurisdiction. 

3. Existing initiatives should be used, wherever possible, to achieve objectives. 

4. Expectations need to be clearly focused on desired environmental outcomes. 

5. The iterative approach is crucial to success, particularly for nonpoint sources. 
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THE MAGNITUDE OF THE TASK IS FORMIDABLE. 

Assuming an even distribution and no additional TMDLs, one TMDL would need to be 
approved each workday for the next 15 ye ars by each of the 10 LJSEPA Regional Offices to 
complete all of them. Assuming (optimistically) that an “80% savings” could be achiev ed 
(taking advantage of lessons learned, economies of scale, and delisting inappropriate 
waters), States would have to produce (and USEPA approve) one TMDL per week per 
USEPA region for the next 15 years. This does not consider the need to plan for 
implementation, conduct additional monitoring, or actually implement the TMDL. Unless 
additional funds are provided. State would have to divert resources from other worthwhile water 
quality activities to keep on schedule. 

State experience demonstrates that cost estimates developed by USEPA are inadequate and 
incomplete (see attachments). USEPA states that TMDLs will cost $25,000 each. But, a mid- 
range is more likely to be $300,000 - $1,000,000, depending on complexity (in Long island 
Sound, $20,000,000 has been spent thus far on a nutrient TMDL). Annual costs for a decent 
effort at the State level could be in the range of $670 Million -$1.2 Billion. 


Con cerns Regard in g USEPA’s P r oposed Regulation 

The Association has read a significant number of the comments submitted to USEPA on their 
proposal. Commenters share a common interest in the overall goal to improve water quality and 
further develop and implement TMDLs. But, they differ greatly regarding: 

1) How much of a burden can legally and realistically be placed on Section 303(d) to carry 
out the Clean Water Act and 

2) The appropriate role of Federal, State, and Local governments. 

The primary State concerns are that: 

> The proposal broadly expands the Federal role in water quality management and 
permitting, which would seriously undermine LSEPA’s relationship with State 
government. 

> The role of Section 303(d) is greatly enlarged, beyond what the Act envisioned. It is 

not clear to the States, for example, that USEPA has statutory authority to: 

1. Cover waters that are: a) impaired solely by nonpoint sources, b) arc not violating 
WQS or c) have solutions underway using other authorities; 

2. Require that implementation plans: a) be part of TMDLs and b) include explicit 
assurances that the plan will be fully implemented, fully funded, adequately 
monitored, and fully compliant with the WQS; and 

3. Intervene in a State's TMDL development or administration of the delegated point 
source permit program (to permit KPS or issue expired permits). 
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s' The proposal is too prescriptive. States should be able to take alternative approaches that 
achieve the intended environmental outcome (functionally equivalency) particularly with 
regard to nonpoint and wet weather sources. 

The proposal adds burdensome new layers to the existing program. The additional lists, 
implementation plans, reporting, etc., confuse an already complex situation and waste scarce 
resources. 


r The proposed regulations would significantly restrict State ability to take “adaptive 
management approaches” to TMDL development and implementation. 

r State water quality program officials cannot unilaterally develop TMDLs and 

implementation plans for problems that are beyond their jurisdiction Impairments to 
interstate and international waters also present unique challenges. 

'r IJSEPA docs not acknowledge the significant funding increases needed. 

Bottom L ine 

1 he likely outcome of USEPA's proposal (unless refinements are made) would be less 
environmental progress and more litigation and delay. While the proposal is premised on the 
need for a major significant shift away from the historic point source focus toward watershed- 
based restoration, they reflect a pervasive top-down approach. This is unworkable where NPS 
management is the primary challenge and locally led initiatives are essential. 

NPSs need to be treated differently and with less analytical rigor than point sources. USEPA's 
proposal does not go far enough in recognizing that it is often impossible, given the data and 
resources available and the timeframes envisioned, to precisely quantify pollutant loadings from 
NPS runoff or to predict with certainty specific load reductions that will result from a given 
management practice. Achieving WQS requires an iterative process in which management 
practices are applied in watersheds, progress is made and evaluated, programs are adjusted and 
necessary additional funding is secured. 

It. is not fair or realistic to expect that Slates could successfully implement a program that is 
beyond the plain reading of the Clean Water Act. States should not be used as surrogates to 
impose requirements that USEPA would have no authority to apply. Unless the broad array of 
stakeholders are willing to support the approach, partnerships States have worked very hard to 
achieve in the NPS arena will start to unravel and momentum will be lost. 

Unintended consequences are also a concern. USEPA's proposal imposes significant barriers to 
environmentally beneficial projects and community revitalization as well as encourages urban 
sprawl — since new or significantly expanding sources could not locate in impaired watersheds. 
States would be required to make decisions based on information that they cannot scientifically 
or legally defend. RCRA and Superfund program experience indicates that once a water body is 
on a 303(d) list, a stigma attaches that makes it difficult to cooperatively solve problems. There 
are too many unanswered questions: 

• What is IJSEPA prepared to do to assure they have the resources to administer the 
approach proposed? 
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• What sort of TMDL is ctpprovahle: will an approved 319. estuary or coastal zone 
management, habitat conservation or species recovery plan be acceptable? 

• How can States control transboundary air deposition; what is USEPA willing to do under 
the Clean Air Act? Can a TMDL be approvable for abandoned mine drainage, when 
there is inadequate and unpredictable funding? What are Federal agencies willing to do 
for re-mining of abandoned mine lands? 

• IIow will USEPA streamline its process to meet the deadlines? IIow will the 135 day 
Section 7 consultation under the Endangered Species Act be reconciled with a USEPA 30 
day deadline to act on lists and TMDLs? What happens if USEPA does not act within 
their deadline ? 

• Will USEPA decisions be held to the same high standards as Stales ? What will USEPA 
do if a State cannot provide reasonable assurance re: funding? 

• Will affected Federal Agencies commit to complete their implementation plan 
responsibilities by the scheduled deadlines? What if they do not? 

• How will TMDLs on interstate and regional waters be addressed? What happens when 
TMDL development cannot be synchronized with related activities (revision/consistency 
ofWQS. USEPA nutrient criteria development, etc.)? 

• What happens if a Slate s best efforts cannot bring a stream into compliance? 

State Recommendati ons to Improve USEPA’s P rop osed TMDL Reg ul ations: 

The plain reading of the statute leads the Association to conclude that: 

TMDLs should be limited to a credible technical analysis which identifies the 
m aximum allowable pollutan t load (or other conditions) necessary to attain WQS 
for the pollutant(s) of concern. 

Section 303(d) should apply only to impaired w aters where TMDLs can make a 
meaningfu l contr ibution to solving the problem. 

Resources : Funding for Section 106 (State water quality management) and Section 319 
(nonpoint source control) must triple — with increases targeted to impaired waters. Major 
increases are also needed in the U.S. Department of Agriculture programs to provide needed 
technical assistance and support conservation practices in impaired watersheds. 

Monitorin g, Listing and Delisting: 

• List C ycle: USHPA should establish a five-year listing cycle and provide at least 2 years 
lead time after promulgation before the next list must meet new requirements. 

• Methodolo gy and Use of Data: States (not USHPA) should to determine what data are 
credible and appropriate for use in the listing process. Decisions must be based on 
credible and appropriate data (not anecdotal evidence or evaluated data) that indicate 
exceedance of State WQS. The mere presence of a listed species under the Hndangered 
Species Act or exceedance of a maximum contaminant level (MCI.) threshold under the 
Safe Drinking Water Act is inadequate. 


6 
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• Delisting: States should be able to delist waterbodies using the same procedures and 
methodologies that apply to listings at any time when sufficient new data is available that 
indicates WQS are attained or a TMDL is approved by USEPA. 

S cheduling and Priorities : USEPA should not mandate priorities or schedules. States should 
have discretion to set them, in consultation with the public, based on all relevant considerations. 
They should be able to adjust schedules beyond the 15-ycar deadline for good cause. 

Implementation/Reasonahlc Assurance: States should be able to reference and if necessary 
update water quality management plans at the same time or following submission of a TMDI. — 
implementation plans should not be a required TMDI. element. For NPS, States should be able 
to implement a variety of controls as expeditiously as possible, as described in their upgraded 
NPS management programs or other recognized mechanisms (existing water resource 
management programs such as. estuary plans. 6217 programs, forest management plans, f ederal 
land management plans and other effective programs in the States). 

Pub lic Involvement: The proposal needs to recognize the enormous effort, time and resources 
required throughout the process to achieve meaningful consultation and involvement. The public 
petition process proposed undermines that effort. Petitioners should be required to demonstrate 
to USEPA that they have exhausted their administrative remedies at the State level. 

IJSEP A Action; It is the States' responsibility, in the first instance according to the Clean Water 
Act, to develop and propose TMDI-s. USEPA has no authority to do so (absent their disapproval 
of a State's TMDL). USEPA should describe its methodology and approval process and use the 
State listing methodology when taking action. If USEPA docs not act in 30 days, a State 
submittal should be deemed approved. 

Changes to the JVPDF. S Permit and Water Q ua j i tv S tandards Program s : 

• USEPA Actions in Delegated St ates: Problems with State permit programs should be 
addressed under NPDES delegation agreements and current regulations. USEPA has no 
authority under the Act to issue an expired permit or to permit NPSs. Based on USEPA's 
track record, it does not seem realistic to assume that their proposal would ever work. 

• Interim Period Before TMDL De velopment and Approval/Offse ts: Slates should develop 
site -specific and/or watershed approaches that are consistent with current anti- 
degradation regulations and continued progress toward water quality goals. USEPA 
should delete the proposed offset provision. 

• General Permits : Alternative sets of requirements should be allowable, depending on 
whether the discharge would be to a waterbody that is meeting WQS or impaired, with 
the goal of no-net increase in impaired waters. The TMDL program should not make the 
general permit process as resource intensive as issuing individual permits. 

Summ ary: The Association, in conjunction with the Environmental Council of the States and 
the Coastal States Organization, has commented to USEPA that existing statutory authorities do 
not. provide for the level and kind of requirements outlined in the proposed regulation. This is 
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particularly true for the nonpoint sources of pollution. We have serious concerns that the 
proposed regulation inherently limits the policymaking discretion of the States. 

We are convinced that this proposal is a significant rulemaking under Unfunded Mandates 
Reform Act which requires USI tl'A to hold the cost to States of new mandates as low as possible 
and to seek funds from Congress in the next fiscal year to offset those costs. It is also subject to 
the President's Executive Order 13132. issued in August 1999 which states: "Where there are 
significant uncertainties as to whether national action is authorized or appropriate, agencies shall 
consult with appropriate State and local officials to determine whether Federal objectives can be 
attained by other means." 

Congress has a critically important role in clarifying its intent and in contributing to the creation 
of an appropriate framework under which we all may proceed. We asked that the Committee 
support State efforts to identify and further explore with the USEPA, other means to attain our 
collective water quality objectives, as envisioned in the above referenced authorities. 

Congress w ill also have a significant role in determining the amount and kind of funding 
resources to be made available to the States, to local governments and to the USEPA and USDA 
lor implementation of the overall TMDL program. We would like to enter into discussions with 
you and with the appropriating committees to secure the funds necessary to create, develop and 
implement a successful TMDL program. 

The States would also like to enter into discussions with the Congress and the USEPA relative to 
the reauthorization of the Clean Water Act. Because several of the issues addressed in the 
proposed rule can be considered as statutory in nature, we ask that the Congress be a leader in 
future dialogues relating to Clean Water Act authorities and any necessary amendments to 
achieve our overall water quality goals. 

Mr. Chairman, wc thank you for the opportunity to present the perspectives and 
recommendations of the State Environmental. Water Quality and Coastal program officials. We 
appreciate the leadership role the Committee is demonstrating on TMDI.S and the work of your 
staffs to assure that Congressional intent and interests are being incoiporated into IJSEPA's 
rulemaking. We look forward to having the opportunity to continue to work together toward the 
achievement of cleaner w'atcr for all Americans. 


Attachments: State comments on the USEPA proposed regulations 

(Joint letter by the ASIWPCA/ECOS/CSO) 

Fact Sheets on TMDI. Resource Needs 

Summary Table of USEPA Cost Estimates 


AS1WPCA CONTACT: ROBBI SAVAGE. EXECUTIVE DIRECTOR 
750 FIRST ST. NE SUITE 1010 
WASHINGTON. DC 20002 
202-898-0917 
r .sav ageVF asiwpc a . org 

8 
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January 19, 2000 


The Honorable Carol M. Browner 
Administrator, U.S. Environmental Protection Agency 
401 M Street, SW 
Washington, D.C. 20460 

Dear Ms. Browner, 

We write on behalf of the undersigned organizations concerning USEPA's proposed 
revisions to the agency's water quality regulations, 40 CFR parts 122, 123, 124, 130, 
and 131, published in the Federal Register on August 23, 1999. 

These State organizations have worked together to develop the attached comments 
and may also submit individual comments reflecting media specific perspectives. We 
appreciate the opportunity to comment on the proposal, which represents one of the 
most important and sweeping initiatives in the nation's effort to protect its waters. 

There are several points of overarching importance that we wish USEPA to keep in 
mind as it evaluates the detailed comments that follow. 

1) Congress provided in the Clean Water Act that the States should have “the 
primary responsibility and rights., to prevent, eliminate and reduce pollution, 
(Section 101(b)). 

2) States, having this authority, should be full partners with USEPA in the 
management, protection and restoration of water resources. 

3) States support the goal of the Clean Water Act and are empathetic as to the 
position in which the USEPA has been placed by the series of TMDL court 
cases. 

4) The Federal Executive Branch, through the President’s Budget Request and its 
negotiations with the Congress, needs to secure significant additional federal 
funding for the Clean Water Programs. 

The Federal Water Pollution Control Act clearly identifies the States’ lead role in 
developing and implementing water quality management programs. The States accept 
the responsibility to address important water quality problems and to be accountable for 
progress. 

States should be considered by USEPA as full partners in the management, protection 
and restoration of water resources. USEPA may not as a matter of law or policy 
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consider that States are merely an interest group or stakeholder in the implementation 
of the Clean Water Act. 

The undersigned organizations represent those public servants on the front line in the 
efforts to protect our nation’s water quality. It is the State and local governments that 
will be called upon to implement, substantially pay for, and defend the USEPA's final 
regulations in court. As USEPA has stated publicly.. .for USEPA to be successful its 
mission, the States must be successful in attaining their environmental goals. 

States have from the outset, supported and worked toward the accomplishment of the 
goals of the Clean Water Act to restore and maintain water quality. The States 
understand the implications of the numerous court cases on this subject. Translating 
and transforming those court actions and different opinions into an operating program 
and regulations applicable throughout the country is a formidable task. 

The proposed regulations are premised on a major and significant shift away from the 
historic point source focus toward a watershed based restoration approach. Yet, the 
proposed regulations reflect a pervasive top-down, command-and-control approach to 
water quality protection, which is unworkable where nonpoint source management is the 
primary challenge. While States support this shift to the watershed approach, the 
available scientific, financial and management tools are inadequate to assure 
successful implementation. 

It is critical that the federal executive branch commits to and works aggressively for 
significant federal funding increases to address water quality problems and support 
State environmental agencies. In our judgment, the infusion of sufficient funding to 
existing programs and supporting mechanisms could greatly enhance State efforts to 
accomplish the majority of the federal objectives underlying the proposed revisions. 
Moreover, the imposition of unfunded mandates on States, or mandates that are paid 
for at the expense of other State programs, is unacceptable. 

In 1995 the Congress recognized this principle in the adoption of the Unfunded 
Mandates Reform Act. We believe this principle requires the USEPA to hold the cost to 
States of new mandates under the proposed regulations as low as possible, and also 
firmly commit to seek funds from Congress in the next fiscal year to offset these costs. 
We can document through the implementation of established TMDL’s that the costs 
associated with the proposed regulations will far exceed the expenditures anticipated by 
USEPA. 

Finally, there are significant uncertainties as to congressional intent in the Federal 
Water Pollution Control Act and the legal basis for several of the proposed new 
requirements. For example, the State organizations are not convinced that there is a 
statutory basis for 1) requiring the inclusion in 303(d) lists and TMDL development for 
waters impaired solely by nonpoint sources; 2) requiring that implementation plans be 
submitted as part of TMDL's; or 3) providing the USEPA with the authority to intervene 
in a State's development of a TMDL. 



110 


These concerns are raised in light of the President's Executive Order on Federalism 
(August 1999). 

National action limiting the policymaking discretion of the States shall be taken 
only where there is constitutional and statutory authority for the action and the 
national activity is appropriate in light of the presence of a problem of national 
significance. Where there are significant uncertainties as to whether national 
action is authorized or appropriate, agencies shall consult with appropriate State 
and local officials to determine whether Federal objectives can be attained by 
other means. (Executive Order 13132; Section 3(b)). 

The Executive Order contemplates exactly the kinds of uncertain authority presented in 
the proposed regulations, inasmuch as the proposed regulation clearly limits the 
policymaking discretion of the States. The Executive Order thus requires the USEPA to 
explore with States whether there are other means to attain the federal objectives - 
clean water for all Americans, which we share. 

These "other means" would, at a minimum, require that USEPA incorporate the 
maximum degree of flexibility into the revised regulations. Water quality problems 
generally, and nonpoint source problems in particular, vary greatly from State to State, 
within a State (or States), and from watershed to watershed. Such problems can also 
vary significantly within the same watershed from season to season and from year to 
year. 

Simply put, 1) States must have the authority, commensurate with their responsibility, to 
develop and establish water quality programs and remedies to solve site specific 
pollution problems, 2) a prescriptive, top down, command and control, national 
approach, is inappropriate and counter productive and, 3) significant funding increases 
will be necessary to implement the existing TMDL requirements, let alone any additional 
responsibilities. 

The regulations must be crafted to accommodate a myriad of approaches and iterative 
management in moving towards attainment of water quality standards. States need the 
flexibility to set priorities, establish realistic schedules, use functionally equivalent State 
programs in lieu of USEPA's permit-based approach for some sources, adopt innovative 
programs, and rely on incentive-based and voluntary efforts. 

These facts make it imperative that the USEPA and the States work 
cooperatively to ensure that any revisions to the TMDL and related programs are 
workable. We stand ready to assist the Agency in achieving a successful 
outcome. 
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Attached is a compendium of specific comments addressing specific concerns with the 
proposed regulatory revisions. We look forward to working with the USEPA to ensure 
that America honors its commitment to clean water in the most reasonable and effective 
way possible. 


Sincerely, 


Lewis Shaw 

EGOS President 

Secretary of the South Carolina 

Department of Health and the Environment 



J. Dale Givens 

ECOS Water Committee Co-Chair 
Secretary,. Louisiana Department 
Of Environmental Quality 


Sarah Cooksey, Chair 
Coastal States Organization 
State of Delaware 



r—WC^~ 


J, David Holm, 

ASIWPCA President 
Director, Colorado Division of 
Water Quality 


Jon, L. Craig 

ASIWPCA Vice President 
Director, Oklahoma Division of 
Water Quality 





Cc: ECOS & ASIWPCA & CSO Memberships 

ECOS & ASIWPCA & CSO Executive Directors 

Chuck Fox, USEPA 

Bob Wayland, USEPA 

Mike Cook, USEPA 

Jim Lyon, USDA 

Glenda Humiston, USDA 

Attachments: 

1) States’ Recommended Water Quality Assessments, Protection and 
Restoration Process Chart, and 

2) State Conference Call Summaries/Comments and Recommendations as 
prepared by ECOS. 








113 




T MDLs and Resou rces Needs 

There arc currently 21,000 listed waters which, according to USEPA, will require 40,000 
TMDI.s. A waterbody can require several TMDLs (one for each pollutant of concern). 


r 

Assuming an even distribution and no additional TMDLs, one TMDL would need to be 
approved each workday by each of the 10 USEPA Regional offices in order to complete all 
of them within 15 years, as envisioned in the proposed USEPA regulation. 

Assuming optimistically that "80% savings" could be achieved (by taking advantage of lessons 
learned, economies of scale, and delisting inappropriate waters). States would have to produce 
(and U SEPA would have to approve) one TMDL per week in each of the 10 USEPA regional 
offices for the next 15 years. This does not consider the need to plan for implementation or 
I conduct additional monitoring. 


Funding for water quality programs overall, and in this instance for total maximum daily loads 
(TMDLs), has been consistently inadequate. To develop good defensible TMDLs, the costs for 
water quality monitoring, assessment, TMDL development and implementation will experience a 
tremendous increase at every stage of the process. The USLPA's propose regulations would 
greatly exacerbate the funding difficulties already being experienced by the States. 

Because of the complexity of the TMDL process, the sheer number of TMDLs required and the 
intense public interest — to solve the nation’s water quality problems Stales need: 

• more and belter monitoring information, 

• increases in personnel, 

• more technical capacity and 

• significant stakeholder support lor implementation. 

State experience is illustrative: 

• For Long Island Sound, over S20 Million was expended between 1986-2000 for nitrogen 
based TMDLs. 

• For one creek in Mississippi, the TMDL for dissolved oxygen required approximately 5 
PTEs over 2 years at a cost of $450,000. 

• It has taken Texas 5 years, 8 PTEs and $2.2 Million to develop one phosphorous TMDL for 
one waterbody — and the TMDL is not finished yet. 
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• In California, TMDLs of medium complexity require $350,000 each and complex TMDLs, 
$1.1 Million. In FY2000, the State estimates the total l'MDL work to be $9.1 Million. 

• Florida will allocate $ 1 .2 Million and 23.5 FTEs to TMDL development and annually needs 
12 more FTEs (approximately $1 Million) and an additional $700,000. 

• Washington needs about 84 FTEs annually to meet current requirements, but is able to 
provide less than 42. 

MIdTraNGE ESTIMATE OF COSTS TO DEVELOP 40,000 TMDLS OVER 1 5 YEARS 


— 

SIMPLER 

MODERATE 

DIFFICULTY 

COMPLEX 

TOTAL 

Percent of TMDLs 
(Number) 

20-30% 

(8,000-12,000) 

60 - 70% 
(24,000-28,000) 

10% (4,000) 

100% (40,000) 

Cost Per TMDL 

$50,000-5200,000 

5300,000 - $400,000 

$600,000 - $ 1 ,000,000 


Total 

5400,000,000 - 
$2,400,000,000 

$7,200,000,000 - 
$11,200,000,000 

$2,400,000,000 - 
$4,000,000,000 

$10,000,000,000 - 
$17,600,000,000 

Annual Average 

(over 1 5 years) 




$670,000,000 - 
$1,170,000,000 

Average per State 
Annually 




$13,400,000- 

$23,400,000 


These estimates do not take into consideration the costs associated with: 

1) any new Federal TMDL requirements, 

2) additional data collection or monitoring to identify impairments and evaluate progress, 

3) full implementation of TMDLs at the State level, 

4) other stakeholders who will need to be involved or 

5) likely event that more than 40,000 TMDLs will be required 

Recommendation: 


To make a meaningful contribution to TMDL development: A) Federal funding under the Clean 
Water Act needs to at least triple, B) funding for USDA programs would need to increase 
significantly and C) a higher level of commitment would be needed at the State and Local level. 
For example: 


Current Federal Funding Minimum Amount Need Annually 
For All State Water Quality Considering TMDL Needs 
Management 


Section 106 
Section 319 


$115 Million 
$200 Million 


$345 Million 
$600 Million 
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SUMMARY OF USEPA COSTING ESTIMATES FOR PROPOSED TMDL RULES 


According to USEPA documents assessing the incremental cost of the proposed revisions to the 
water quality management, NPDES Permit and Water Quality Standards programs regarding 
TMDLs, the following costs would be incurred to meet requirements. The funding gap in the 
States’ ability to carry out the existing TMDL program at a basic level of service is not 
addressed. 



Total Annualized 

Incremental Costs 

Allocation Per State 

Listing: State costs* 

$230,000.00 

$4,600.00 

TMDL Development and 
Content: State costs** 

$10.1 -23.8 Million 

$202,000 - 476,000 

USEPA burden for the 
above*** 

$18,000(450 hours) 

$360.00 (9 hours) 

Offset Requirements 

$11.54 42.28 Million 

$230,800 845.600 

Designation of NPS as Point 
Sources in NPDES Delegated 
States**** 

$5.67 - 22.96 Million 

$138,300-560,000 

TOTAL: 

$27.56 -89.28 Million 

$576,060 - 1,886,560 


* USEPA assumes these requirements have no incremental cost: 

■ identifying threatened waters (determining any adverse water quality 
trend), 

■ listing impaired/threatened waters, 

• listing for air deposition, 

■ listing until standards are attained, 

■ developing the listing methodology, 

■ carrying out the administrative and rulemaking process and 

■ undertaking the monitoring and analysis to make and defend these 
determinations. 

** Of the 9 elements USEPA defines as the TMDL, they think that only the 

implementation plan will have an incremental cost. 

*** Excluding USEPA development of implementation plan, which USEPA states is 
covered below 


**** For the 41 States delegated at the time of the analysis 
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Testimony of Robert W. Adler 

Professor of Law 
Interim Director 

Wallace Stegner Center for Land, Resources and the Environment 
University of Utah College of Law 

On Proposed Revisions to 
EPA Water Quality Regulations 

(TMDLs and Silvicultural Exemptions) 

Before the U.S. Senate 

Committee on Agriculture, Nutrition and Forestry 

February 23, 2000 



117 


Mr. Chairman and Members of the Committee: 

My name is Robert W. Adler. 1 am a Professor of Law and Interim Director of the 
Wallace Stegner Center for Land. Resources and the Environment at the University of Utah 
College of Law. I submit this testimony an individual' who has had a longstanding interest and 
involvement in the proper implementation of the Clean Water Act. Over the past twenty years I 
have represented a state government, environmental organizations and private individuals and 
businesses in matters involving implementation of the NPDES and water quality standards 
programs, as well as other aspects of the CWA. 1 have written extensively about Clean Water 
Act (CWA) law and policy, including a book on the history and effectiveness of the Act, 2 a 
recent law review article comparing the TMDL program with the similar State Implementation 
Plan (SIP) program under the Clean Air Act, 3 and a large number of other articles and book 
chapters regarding water quality and watershed protection issues. I was a member of EPA’s 
Federal Advisory Committee Act (FACA) Committee on TMDLs. Finally, over the past year I 
have also participated as one of the principle researchers in a study of innovations in 
environmental programs being conducted for Congress by the National Academy of Public 
Administration (NAPA), some of the preliminary results 4 of which are relevant to the issue being 
studied by this Committee. A copy of my full resume is attached. 

1 These comments do not reflect the views of my current employer, the University of Utah College of 
Law. My affiliation is included above for identification purposes only. 

2 Robert W. Adler, Jessica C. Landman and Diane M. Cameron, The Clean Water Act 20 Years Later 
(Island Press 1993). 

5 Robert W. Adler, “Integrated Approaches to the Water Quality Problem: Lessons from the Clean Air 
Act,” 23 Harvard Environmental Law Review 203-95 (1999). 

4 NAPA is in the process of reviewing the research conducted to support this study. The final report is still 
in process. 
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General Comments 

The Committee requested testimony on the impact on agriculture and forestry of the 
Administration's proposed regulations. An equally important and integrally related question, 
however, is the impact o/U.S. agriculture and forestry on human health and on the health of our 
aquatic ecosystems, and the long history of prior efforts to address those impacts. I intend to 
provide some perspective on that issue as well, and to explain why the answer to the second 
question is critical to a proper analysis of the first. 

Representatives of the agriculture and forestry industries fear that EPA’s proposed 
regulations, if adopted, will result in economic impacts to their members. 1 have absolutely no 
doubt they are correct. The proposed regulations will clearly change the manner in which the 
industry must address the environmental impacts of their operations. In some cases, operators 
will face increased costs of doing business, just as all other major U.S. industries have been 
asked to incur reasonable increased costs in order to do their fair share to protect the waterways 
we all rely on for drinking water, recreation, fish and wildlife and other environmental resources. 
It does not necessarily follow, however, that the net result of the regulations ultimately be to the 
detriment of those critically important sectors of our economy. First, in some cases the types of 
operational changes necessary to reduce or eliminate the environmental impacts of agriculture 
can benefit operators economically by decreasing annual input costs and increasing annual 
yields.’ Second, and more importantly for the issue before this Committee, by increasing the 
efficiency with which both public and private resources are dedicated to agricultural and 


’ See generally. National Research Council, Alternative Agriculture (National Academy Press 1989). 
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silvicultural pollution, EPA’s proposed regulatory changes have strong potential to benefit both 
the environment and our agriculture and forestry industries. They also could help to ensure that 
the agricultural pollution control assistance programs conducted under the auspices of this 
Committee are conducted in a smarter, more cost-effective way. 

To explain that position, however, I want to begin by answering my second question, the 
impact of U.S. agriculture on water quality and aquatic ecosystem health, from both an historical 
and a current perspective. Of course, this legislative body has been well aware of the extensive 
environmental impacts caused by agricultural runoff and other forms of nonpoint source 
pollution for at least three decades. The Senate Committee Report accompanying the 1 972 
amendments to the Clean Water Act said: 

One of the most significant aspects of this year’s hearings on the pending legislation was 
the information presented on the degree to which nonpoint sources contribute to water 
pollution. Agricultural runoff, animal wastes, soil erosion, fertilizers, pesticides and 
other farm chemicals that are part of runoff... are major contributors to the Nation’s 
water pollution problem. Little has been done to control this major source of pollution. 

It has been clearly established that the waters of the Nation cannot be restored and their 
quality maintained until this very complex and difficult problem of nonpoint sources is 
addressed .... However, there are many programs that can be applied to each of the 
categories of nonpoint sources, and the Committee expects that these controls will be 
applied as soon as possible. 1 1 

*’ Sen. Rept. 414. 92d Cong. 2d Sess.. reprinted in 1972 U.S. Code Cong. & Ad. News 3668, 3705-06. 
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Subsequent research confirmed the findings of the 1 972 Senate Report, even many years 
after the Act was passed. In 1 99 1 , EPA released a report entitled Managing Nonpoint Source 
Pollution, based on individual reports submitted by the states, summarizing ongoing 
environmental threats caused by runoff pollution. EPA’s findings included the following: 

• Agricultural runoff impaired or threatened more than 1 00,000 assessed river miles 
nationwide. 

• Logging impaired more than 1 5,000 assessed river miles nationally. 

• Agricultural runoff impaired almost 2 million acres of U.S. lakes. 

• About 52,000 acres of wetlands in three states alone (California, Iowa and 
Delaware) were impaired or threatened due to all sources of runoff pollution. (No 
other states reported data on runoff threats to wetlands.) 

• Runoff threatened designated uses in 1 .2 million acres of coastal waters and about 
5,000 square miles of estuaries. 

Similar results were reported by the states in their lists of impaired waters submitted under 
section 304(1) of the Act, added in 1 987. Of the more than 1 7,000 water bodies identified as 
seriously degraded, only about 600 were identified as polluted “wholly or substantially” by point 
sources alone. Runoff pollution contributed to the impairment of the remaining waters, over 
16,000 altogether. Major causes included soil erosion from row crops, logging and grazing; 
pesticide pollution; eutrophication due to runoff of excess phosphorus and nitrogen fertilizers; 
pathogens from confined livestock facilities; discharges of salts and metals from irrigation return 
flows; and degradation of riparian habitat from, a range of farming and logging operations. 



121 


Even more disturbing, however, is how little the data have changed in yet another decade. 
Despite efforts to control agricultural and silvicultural water pollution under sections 208 and 
3 19 of the CWA, as well as numerous programs undertaken under various Farm Bill and other 
agricultural assistance programs, agriculture remains the leading single source of water pollution 
in the country. In its most recent national assessment, EPA identified agriculture as the number 
one cause of impairment of rivers and lakes, and the fifth leading source of estuarine pollution. 7 
For those waters adequately surveyed by the states, agriculture was identified as a leading source 
of impairment of 25 percent of assessed river miles, nearly 20 percent of assessed lake acres, and 
over 10 percent of assessed square miles of estuaries. In some cases, agricultural pollution 
continues to cause serious threats to human health, as well as environmental quality. In my 
home state of Utah, for example, the state Health Department conducted a study which indicated 
that communities adjacent to a large agricultural feeding operation faced higher risks of certain 
types of illness than people in other communities. 

Members of the agricultural community, along with federal and state agriculture 
agencies, counter that significant efforts have been taken over the past thirty years to reduce the 
impacts of agricultural water pollution. Millions of public and private sector dollars have been 
spent to implement various best management practices on farms, ranches and logging operations 
around the country. Serious efforts have been taken to educate farmers about the environmental 
impacts of their activities, and to identify and disseminate information about more 
environmentally-friendly practices. As show in a recent survey conducted by the Environmental 


EPA. The Quality of Our Nation's Waters: 1996. at 13. 
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Law Institute, in some states the traditional voluntary approach to agricultural pollution control 
has even given way to regulatory approaches . 8 

Absent adequate data on the efficacy of agricultural BMPs and the degree to which such 
practices are maintained over time after their initial implementation, however, it is difficult to 
assess the degree to which discrete control efforts or programs have succeeded in addressing the 
problem of agricultural pollution. For example, one study in Utah found that some fanners had 
failed to properly maintain irrigation system improvements installed under cost-sharing programs 
designed to reduce salinity inputs into the Colorado River system . 9 Unfortunately, similar 
follow-up studies have not even been conducted for many cost-sharing and education-based 
programs. Therefore, for many programs it is impossible to know the degree to which BMPs are 
properly installed and maintained over time, much less to assess their actual effectiveness in 
solving runoff pollution problems. 

Even assuming that most BMPs are properly installed and maintained, however, the facts 
continually produced by state water quality monitoring and assessment programs remain 
undeniable. Despite all of these laudable efforts, agriculture remains the leading cause of water 
pollution in the United States. The question is. why? How can it be true that severe agricultural 
pollution remains despite over thirty years of dedicated control efforts under the CWA as well as 
the large range of USDA assistance programs? 


* Environmental Law Institute, Enforceable State Mechanisms for the Control of Nonpoint Source Water 
Pollution (1997). 

'* Hill. Robert W. and Terry A. Messmer, et al., Colorado River Salinity Control Program Uintah Basin 
Monitoring and Evaluation Final Report (Utah State University, April 1999). 
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I believe that one explanation for this paradox is that the dollars spent and the efforts 
made under past and ongoing agricultural pollution programs have not been targeted properly 
and used as effectively as possible. Dollars have been spent in ways and in places that are not 
calculated to produce the maximum improvements in water quality. Absent a reasonable method 
to correlate pollution control efforts with real-world environmental conditions, those efforts are 
not likely to produce the best possible results. And that is precisely why the TMDL process can 
be used to help improve the efficiency and the effectiveness of existing as well as proposed 
future programs to address agricultural water pollution. It is why this Committee and the 
agricultural community should welcome TMDLs as ways to properly target pollution controls, to 
gauge their effectiveness over time, and to revise control efforts over time until actual water 
quality improvements can be documented. 

The TMDL Process Will Help, Not Hurt. Existing Agricultural Pollution Control Programs 

While the TMDL process can be complex in some respects, its basic premise is simple 
and eminently logical. It is designed first to identify those water bodies that remain impaired 
despite the implementation of the initial round of the CWA’s technology-based controls on point 
sources. As discussed in more detail below, these include waters impaired by nonpoint as well as 
point sources. 

The TMDL process next requires states to identify the pollutants causing the impairment 
for each specific water body, and the major sources of pollution in the watershed. By allocating 
needed pollution reductions fairly among the responsible sources, pollution control efforts can 
then be targeted in ways that are far more likely to produce real water quality gains than are 
programs conducted without this basic information. This targeting process is improved further if 
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it is iterative, that is, if water quality trends are monitored over time, and if programs are 
modified as appropriate to ensure continuing environmental improvements. The net result is that 
whatever dollars are spent on pollution control, by governmental or private sources, are spent in 
ways that are more likely to improve the health of the water bodies we all share for drinking 
water, fish and wildlife and other uses. For example, through the proper use of TMDLs, cost- 
sharing dollars available for use within a particular region can be targeted at those watersheds 
identified as needing reductions in particular types of pollutants. Within those watersheds, 
programs can properly be targeted at those sources of pollution that most likely contribute to the 
actual problem to be addressed. 

The Colorado River Basin Salinity Control Program, one of the major large watershed 
programs that a colleague and 1 studied as part of the NAPA study, uses the equivalent of a 
basinwide TMDL to accomplish this type of targeting. Using an available model developed by 
the Tennessee Valley Authority (TVA) and modified to apply to the Colorado River system, the 
basin states (with assistance from USGS, the Bureau of Reclamation and other agencies), 
calculated total salt reductions necessary to meet interstate water quality standards for the river, 
as well as international treaty requirements regarding the quality of water delivered to Mexico. 
Next, the program has continuously identified particular sources of salinity throughout the basin, 
and used the modeling process to identify the most cost-effective targets for salinity control. 

More recently, the program has instituted a competitive bidding process by which anyone within 
the basin can propose salinity control projects, with the most cost-effective solutions chosen 
during each bidding cycle. Thus, the TMDL-type process is used to target and select the best 
possible control projects, but does not inherently mandate particular solutions for particular 
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sources. Available data shows that this program has succeeded in producing significant 
reductions in salinity inputs into the river system, and that water quality standards have been 
maintained in the basin as a result. Thus, because it has been properly targeted using a TMDL- 
type process, the salinity program stands as one of our most successful nonpoint source pollution 
programs in the country in terms of meeting actual water quality goals. Moreover, because the 
targeting approach facilitates rather than forecloses innovations such as the new competitive 
bidding process, the cost-effectiveness of salinity controls has improved dramatically. 

It is important to understand in this regard that like the Colorado River Basin Salinity 
Control Program, the TMDL process will not, if implemented properly, result in rigid federal 
intrusion into either state or agricultural agency water quality programs. Rather, it is designed to 
provide the necessary information to ensure that state and other programs operate effectively. In 
particular, the proposed rules do not dictate particular regulatory or other pollution control 
strategies. Instead, they merely impose reasonable accountability to the goal of improving water 
quality by requiring a TMDL implementation plan to include “reasonable assurances” that the 
load allocations assigned to nonpoint sources will be met . 10 For nonpoint sources, “reasonable 
assurances" are defined as “specific procedures and mechanisms that ensure load allocations will 
be implemented for that waterbody;" and examples explicitly identified in the regulation include, 
at the option of the state water quality agency, “regulations, local ordinances, performance bonds, 
contracts, cost-share agreements, memorandums of understanding, site-specific or Watershed- 


Proposed 40 C.F.R. 130.33(b)( 10(3). 
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specific voluntary actions, and compliance audits of best management practices.”" 

For these reasons, I believe that agricultural agencies and the agriculture community at 
large should welcome rather than oppose EPA’s proposed new TMDL program. They are 
designed to help guide, rather than to replace or to dictate the content of, the agricultural 
pollution control programs chosen by other responsible agencies. If implemented successfully, 
they will not transfer authority to EPA to decide what nonpoint source controls must be adopted 
and by what sources. Rather, they will help to ensure that the choices made by the other 
responsible agencies are wise, cost-effective, and guided by sound science. This Committee will 
benefit if the cost-sharing and other assistance programs conducted under its auspices are more 
effective, and if the limited available federal dollars are spent in ways that produce better water 
quality improvements. The agriculture and forestry industries will benefit when pollution control 
programs are conducted in locations and in ways that are more likely to improve water quality in 
their communities. And the public at large will benefit when the thousands of water bodies 
around the country that continue to be impaired due to agricultural and silvicultural pollution 
despite three decades of concerted control efforts are restored to healthy conditions. 

Waters Impaired bv Nonpoint Source Pollution Should Be Included in the TMDL process 

As shown above, after almost thirty years of progress in reducing impacts from sewage 
treatment plants, industries and other point sources, the bulk of the remaining impairment of the 
nation’s waters comes from nonpoint sources. Excluding those sources from the TMDL program 
would render the program of extremely limited value in solving the most prevalent and 


Proposed 40 C.F.R. 1 30.2(p). 
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intractable problems facing America’s waterways. Moreover, excluding nonpoint sources from a 
program designed to address aggregate pollution rather than discrete sources would make 
virtually no sense. Indeed, such a focus would unfairly continue to force point sources to bear 
the lion’s share of the water pollution control price tag despite clear evidence that unregulated 
nonpoint sources contribute substantially, and in many watersheds exclusively, to water body 
impairment. Finally, the protracted schedule for listing and completion of TMDLs in the 
proposed regulations would be entirely unnecessary, and in fact would constitute unreasonable 
and unlawful delay of an already-overdue program, if it were limited to the comparatively easy 
task of identifying and quantifying point source wasteload allocations. 

From a legal perspective, EPA is well within its authority, if not subject to a legal duty, to 
include nonpoint sources in this program. Section 303(d)(1)(A) requires states to identify all 
waters for which the first round of technology-based pollution controls are not sufficient to 
implement any applicable water quality standard. Section 303(d)(1)(C), in turn, requires the 
development of TMDLs for all of the waters identified under (d)(1)(A). It is entirely illogical to 
contend that the fact that Congress excluded from the listing process those waters that could 
attain water quality standards based on the earliest round of point source controls means that 
Congress similarly intended to exclude, by implication rather than expressed intent, waters that 
could only be cleaned up through the control of nonpoint sources or more complex combinations 
of point and nonpoint sources. Indeed, the opposite interpretation, that Congress intended to 
exclude only that limited category of waters identified expressly in the opening sentence of 
section 303(d)(1)(A), is a far more logical and straightforward way to read the statutory 
language. Given this realization. Congress could have indicated an intent to exclude nonpoint 
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source waters with far more precision than it is alleged to have done here. While the legislative 
history of this provision is sparse and far from a model of clarity, it clearly reflects that Congress 
understood that nonpoint sources contribute substantially to the pollution of many watersheds 
and should be taken into account in the TMDL process. 12 As my colleague Oliver Houck, a 
Professor of Law at Tulane Law School, wrote: 

... the only logical interpretation of [the] legislative history behind section 303(d) is that 
nonpoint sources were a big fact of life in achieving water quality standards, and they 
would have to be included in the assessments of polluted waters and their TMDL 
allocations. Were they not included, a process to ensure that municipal and industrial 
limits were “consistent with water quality standards would make no sense; it, literally, 
could not be done. 13 

TMDLs Should Include Implementation Plans 

The new regulations would depart from existing practice by requiring states to include 
implementation plans as part of their TMDLs, rather than leaving implementation to other, 
disparate parts of the Act. Ironically, at appears that some representatives of both the regulated 
community and the environmental community object to the inclusion of implementation plans as 
a mandatory component of TMDLs. although for different reasons. Regulated groups object 
because implementation plans, as defined in the proposed rules, will at long last require the 
identification of more precise and firm obligations to address the many sources of pollution that 

13 H.R. Rep. No. 92-911, at 105 (1972). 

” Oliver A. Houck, The Clean Waler Act TMDL Program: Law, Policy and Implementation, at 41 n.93 
(Environmental Law Institute 1999). 
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have escaped control obligations in the past. Representatives of some environmental groups will 
object because the inclusion of implementation plans will further delay the TMDL program 
relative to TMDLs that seek to produce numeric allocations alone and leave implementation to 
other provisions of the law. 

Equally ironic, however, is the fact that the desirability of implementation plans in the 
TMDL program was one of the recommendations of the FACA Committee that came with 
unanimous support, despite the diverse representation on the Committee. 14 In my view, 
especially with respect to nonpoint sources, the inclusion of implementation plans represents one 
of the most significant recommendations that the Committee had to offer, and one that will result 
in the most important contributions to long-term water pollution control. Without 
implementation plans and the more precise identification of on-the-ground controls that will be 
included in such plans, many pollution sources will remain uncontrolled, as has occurred under 
countless past ''planning” efforts under this provision, section 208, section 319, and section 
303(e) of the Act. As a matter of fairness, it is also essential to note that the agreement to allow 
up to 15 years for states to complete their TMDLs was linked expressly in the FACA 
deliberations to the fact that the TMDLs would include implementation plans, which will be 
more difficult and time-consuming to develop. If EPA deleted the implementation plan 
component from the regulations, there would be no plausible justification for the extended 
schedule allowed by other aspects of the proposed rules. 


14 Committee members disagreed, of course, about whether the inclusion of implementation plans was 
appropriate under section 303(d) or 303(e) of the CWA. 
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The only real legal dispute about EPA’s authority to require implementation plans as part 
of TMDLs is whether such authority resides in section 303(d) or section 303(e) of the Act. The 
implications of this distinction will be purely theoretical if the states implement the TMDL 
program properly. In that case, all state TMDLs will be approved by EPA and there will be no 
need for EPA to step in and prepare TMDLs and their accompanying implementation plans 
instead. It is reasonable to expect that most or all states will meet their TMDL obligations once 
clarified in the final regulation. If some states fail to do so, however, there are important reasons 
why EPA should step in and implement the program fully in their stead. First, from the 
perspective of interstate fairness, one of the major values Congress sought to protect in passing 
the law in the first place, it will be unfair if most states and their citizens fulfill their TMDL 
obligations properly, but some do not. In essence, equally-situated farmers (and other 
operations) in a few states will be given an unfair competitive advantage with respect to those in 
other states. Equally important, the citizens of most states will be protected from the adverse 
effects of agricultural pollution, while the unfortunate citizens of other states will not. Moreover, 
for these reasons Congress clearly provided in section 303(d) of the Act that EPA must step in 
and implement the TMDL program if a state fails to do so. This authority will be rendered 
meaningless if EPA is allowed only to produce raw. numeric TMDL calculations, but not to 
develop the implementing steps necessary to ensure that the TMDL wasteload and load 
allocations are actually achieved. The purpose of the CWA is to restore and maintain the 
integrity of the nation's waters, not simply to produce meaningless calculations. 
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EPA Has Ample Authority to Require NPDES Permits for Silvicultural Point Sources 

Finally, the proposed EPA regulations seek to facilitate better implementation of the 
TMDL program by amending its existing regulatory exemptions for certain silvicultural point 
sources to require, on a case-by-case basis, the issuance of NPDES permits by EPA or delegated 
states where necessary to implement wasteload allocations identified in the TMDL process. This 
authority can only be applied where EPA has written a TMDL, presumably due a state failure to 
do so, and only based on a specific finding that the source contributes to a violation of a water 
quality standard or is a significant contributor of pollutants to waters of the United States. Where 
such conditions exist, it is entirely logical and appropriate to use the NPDES system as the 
mechanism to ensure that appropriate pollution controls are adopted by those sources. 

Some representatives of the forestry industry unfortunately have mischaracterized this 
proposed regulation. In particular, they allege that EPA is attempting, by regulation, to convert 
to point sources activities that are designated as nonpoint sources in the CWA. This is not 
correct as a matter of law. With only limited exceptions that apply to agricultural stormwater 
and irrigation return flows, but not to silvicultural activities, point sources are defined in the 
statute by reference to the nature of the discharge, and not by category of economic activity. In 
particular, the statute defines “point source” to mean: 

... any discernible, confined and discrete conveyance, including but not limited to any 
pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, 
concentrated animal feeding operation, or vessel or other floating craft, from which 
pollutants are or may be discharged. This term does not include agricultural stormwater 
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discharges and return flows from irrigated agriculture . 15 
Federal courts have indicated repeatedly that, in order to fulfill the remedial purposes of the 
statute, this definition should be interpreted broadly . 16 Thus, based on the plain language of the 
statute alone, discharges of pollutants to waters of the United States from any silvicultural 
operations through the types of discrete conveyance listed in the statutory definition should ' 
require NPDES permits. By contrast, silvicultural pollution that reaches waters of the United 
States through means other than point sources, that is, through runoff rather than discharges 
through discrete conveyances, constitutes nonpoint source pollution and is statutorily exempt 
from the NPDES program. Again, except for the express agricultural stormwater and irrigation 
return flow exemption, it is the manner in which pollution reaches water bodies and not the type 
of economic activity in question that dictates whether a point source exists. When Congress 
includes such express exemptions in a statute, it is presumed that other, similar exemptions were 
not intended. 

In the past, however, EPA lias by regulation decided to exempt certain silvicultural point 
sources from NPDES permitting requirements. In reality, it is these regulatory exemptions rather 
than the current proposal to remove some of those exemptions, that are arguably illegal under the 
CWA. When EPA originally attempted to exclude entire categories of point sources from the 
NPDES program, environmental groups successfully challenged that practice . 17 The D.C. Circuit 

11 CWA §502(14),33 U.S.C. §1362(14). 

Ib U.S. v. Earth Sciences. 599 F.2d 368. 373 (10 ,h Cir. 1979); Quivira Mining Co. v. EPA, 765 F.2d 
126, 129-30 ( 1 O'” Cir 1985); Community Ass'n. For Restoration of the Environment v. Sid Koopman Dairy, 54 
F.Supp.2d 976, 981 (E.D. Wash. 1999). 

11 NRDCv. Costle, 568 F.2d 1369 (D.C. Cir. 1977). 
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Court of Appeals did indicate that EPA had limited authority to determine the proper scope of 
the NPDES program through its regulatory interpretation of the terms “point source” and 
“nonpoint source.” And EPA has used that technique to exempt, among other sources, a large 
number of silvicultural activities that otherwise would constitute point sources under the plain 
language of the CWA. Thus, what EPA proposes to do now is simply to modify those regulatory 
exemptions under the limited circumstance of silvicultural point sources that contribute to water 
quality violations, as identified through the TMDL process. It is not converting statutory 
nonpoint sources into point sources. 

This does not mean, as industry representatives suggest, that all silvicultural activities 
will now be treated as point sources. First, nothing in the proposed regulation purports to define 
as a point source any silvicultural pollution other than discharges through confined and discrete 
conveyances. Unconfined silvicultural runoff will continue to be treated, as the statute currently 
requires, as a nonpoint source. Second, as explained above, EPA will only treat discharges 
through such discrete conveyances as point sources based on specific findings of water quality 
impairment through the TMDL process. 

Neither section 208 nor section 404 of the CWA exempt silvicultural activities 
categorically from the definition of point source. First, if Congress intended this result, it could 
have done so much more clearly by simply adding “silvicultural stormwater” to the exemptions 
expressly included in the definition of "point source,” quoted above. Second, the alleged 
exemption is simply not supported by the language of either section 208 or section 404 of the 
Act. Section 208, the provision of law originally designed as one of the primary means of 
planning for nonpoint source pollution control, required states to identify and to design best 
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management practices to address “silvicuiturally related nonpoint source pollution,” along with 
other forms of nonpoint source pollution 18 This does not, on its face, in any way indicate that all 
silvicultural pollution is nonpoint source pollution. Rather, it simply instructs that some types of 
silvicultural pollution, to be identified by the states, was in the form of nonpoint source runoff 
and should be addressed in the 208 process. 

Section 404(f) of the CWA,” by contrast, does expressly exempt “normal” silvicultural 
operations and the construction and maintenance of forest roads from permitting requirements 
under both section 402 and section 404 of the Act, but only for limited purposes. In particular, 
the provision indicates that “the discharge of dredged or fill material” from such activities 
requires a permit under either section 402 or section 404. Again, however, where Congress 
includes an express exemption for certain limited purposes, it is presumed that other, broader 
exemptions were not intended. Here, the exemption applies only to discharges of dredged or fill 
material, and not to other types of pollution normally addressed in the NPDES program. 
Conclusion 

1 do not agree with all aspects of the proposed regulations, and given the difficult 
competing issues the agency faces, it is not likely that anyone does. In general, however, EPA 
has done an excellent job of integrating the recommendations of the FACA Committee and other 
relevant considerations into a coherent regulatory package that has the potential to make 
significant progress in implementing an important aspect the CWA that has remained largely 

18 CWA §208(b)(2)(F), 33 U.S.C. § 1288(b)(2)(F). 

33 U.S.C. § 1344(f). 
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unfulfilled for almost three decades. In light of these long delays, and given the need to strike a 
reasonable balance between the competing interests who have objected' to these proposed 
changes, I hope that EPA proceeds expeditiously with the promulgation and full implementation 
of final regulations. While far from perfect, the TMDL program is the best tool available under 
the C WA as currently written to redress the wide range of impairments that affect watersheds 
across the country in a comprehensive rather than a fragmented way. Moreover, the TMDL 
process provides an excellent structure within which to implement EPA and state watershed- 
based policies and programs. 

I appreciate the opportunity to testily today on these important regulatory changes. I 
would be happy to answer any questions the Committee might have. 
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1995. 
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Water Quality Protection and the New World Gold Mine, at University of Utah College of Law, 
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Co-recipient, National Performance Review "Hammer Award” from Vice President A1 Gore as 
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Introduction 

My name is John Barrett, I am a fifth generation cotton and grain farmer from Edroy, Texas. I 
am a 1971 graduate of the United States Naval Academy with a degree in Naval Science and 
Oceanography. I served on the Environmental Protection Agency’s (EPA) federal advisory 
committee on Total Maximum Daily Loads (TMDL). I currently serve as the agricultural 
representative on the Texas Coastal Coordination Council and the Management Committee of 
the Gulf of Mexico Program. My comments today will address EPA’s proposed rulemaking to 
revise the regulations implementing the TMDL program. I will briefly highlight several areas of 
interest and concern to agriculture. 

The proposed regulations are contrary to Congressional intent. 

EPA's proposed regulations are unlawful because they go well beyond the authority of the Clean 
Water Act (CWA). The proposed regulations empower EPA to regulate nonpoint sources of 
pollution through the TMDL program. Congress did not intend for EPA to possess such power. 
Congress made a conscious decision to treat point and nonpoint sources differently and 
separately in the CWA. Point sources are directly regulated by EPA through effluent limitations 
and a permitting system. By contrast, nonpoint sources are managed by the states through federal 
grant programs that encourage states to develop nonpoint source management plans. 

The proposed regulations permit EPA to list nonpoint source-impaired waters; to develop 
TMDLs for nonpoint source-impaired waters; and, to establish implementation plans for 
nonpoint source-impaired waters. In other words, the proposal provides for federal land use 
regulation. EPA, without the benefit of law, will be telling farmers and ranchers how and when 
they can harvest their crops and use their land. Cities can regulate land use, some counties can 
regulate land use, states can do it within limits, but the federal government needs unambiguous 
statutory authority to regulate land use. By this I mean Congress passing a law, not the EPA 
administrator passing a regulation. 

EPA has already begun this unlawful process of regulating land usage through TMDLs. For 
example, in northern California, EPA established a nonpoint source sediment TMDL for the 
Garcia River that regulates how farmers and timber harvesters can use their property. The TMDL 
has been enforced against nonpoint farmers and timber harvesters in the watershed, forcing them 
to restrict the amount of timber they can harvest and dictating how and when they can use their 
land. Congress did not provide or intend federal nonpoint control that allows intervention into 
local land use issues. 

The proposed regulations set unattainable standards. 

Congress elected to treat point and nonpoint sources distinctly for good cause. Congress realized 
that because of its diffuse and complicated nature, nonpoint source pollution did not lend itself to 
rigid point source-type controls. Rather, nonpoint source pollution had to be managed through 
flexible standards. Watershed managers and nonpoint source professionals are well aware of this 
problem. Farmers and ranchers can’t control the rain! But nonpoint source TMDLs expect them 
to. All four components of the term-Total, Maximum, Daily and Load-imply a constant. 
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engineered and controllable environment. Many environmental groups have long argued that a 
TMDL has to be just what it says it is — an enforceable DAILY load. For agriculture, this means 
that farmers are in jeopardy of breaking the law any time a significant rainfall event occurs. Such 
an outcome is preposterous. As Congress recognized in 1972, while nonpoint sources can be 
managed "to the extent feasible,” they cannot be expected to meet any quantifiable daily load 
limitations. 

The proposed regulations are Impractical. 

In its zeal to redefine nonpoint source runoff as a "discharge” subject to 303(d), EPA is 
attempting to drive a square peg into a round hole. The Federal Section 319 Nonpoint Source 
Program merely encourages states to reduce pollution "to the maximum extent practicable" 
through best management practices (BMPs). Section 303(d) has a different bar. Compliance 
with Section 303(d) is not achieved until water quality standards are attained. For nonpoint 
source runoff, this raises the not-so-hypothetical possibility that a source would have to be 
eliminated from a watershed in the event that BMPs and modified BMPs ultimately prove 
ineffective in attaining water quality standards. This does not make sense to reasonable people 
who understand the vagaries of weather. The TMDL Federal Advisory Committee reached a 
consensus agreement that BMPs implemented to achieve TMDLs would have to pass the bar of 
practicability (economically achievable) as established in Section 3 19. EPA has failed to 
introduce the concept of practicability in either the preamble or the proposed TMDL regulation. 

The proposed regulations do not adequately address data issues. 

Successful TMDL development and implementation will occur when states have attainable water 
quality standards, when they have 303(d) lists which are derived by an ambient monitoring 
program, and not by drive-by assessments or windshield monitoring. They will need to devote 
sufficient resources to the TMDL development process in order to provide scientifically adequate 
input parameters and robust stakeholder involvement in the entire process. The TMDL program 
will fail if environmental extremists are permitted to hijack the process to their agenda of federal 
watershed zoning. 

EPA’s proposal requires the inclusion of "threatened" waters as well as upstream or downstream 
areas. Section 303(d) does not require the listing of "threatened” waters and listing of upstream 
or downstream areas should only be based on reliable water quality data. The Federal Advisory 
Committee drove this point home, but EPA has ignored the FACA’s recommendation in its 
proposed rule. EPA should revise its standard to require states to establish quality 
assurance/quality control (QA/QC) programs to ensure the reliability of water quality data on 
which listing decisions and TMDL calculations are based. EPA should revise its standard for 
data and require only the use of reliable data, e.g., to require the use of "all reliable and credible 
existing and readily available water quality-related data and information." 

The proposed regulations unlawfully regulate pollution as well as pollutants. 

The statute requires the listing of waters for which technology-based effluent limitations -- which 
govern the discharge of pollutants — are not stringent enough to meet water quality standards. 



146 


The statute requires TMDLs "for those pollutants which EPA identifies ... as suitable for such 
calculations." Placing "pollution" impaired waters on the Section 303(d) list can only increase 
confusion among states and the public over the function of the TMDL program. 

The proposed regulations allow EPA to designate nonpoint sources as point sources. 

The proposed regulations unlawfully allow EPA to designate nonpoint sources as point sources. 
They propose to regulate nonpoint sources, private forestry and livestock activities for such 
practices as harvesting, site-preparation, road construction, thinning, prescribed burning, pest and 
fire control, land application of organic nutrients and nutrient utilization plans by requiring 
landowners to obtain point source discharge permits for these land use activities. This proposed 
action is an unjustifiable expansion of the agency’s authority, constitutes significant federal 
intrusion into private activities and overrides state and private control of land-use decisions. 

Agriculture is willing to be a part of reasonable and lawful water quality management 
programs. 

Farmers and ranchers are determined to halt EPA's unlawful regulation of nonpoint sources 
through the TMDL program. Despite our belief that EPA’s actions are beyond statutory 
authority, agriculture is working at. every level to ensure that farmers and ranchers are up to 
speed on water quality standards and monitoring programs. Farmers and ranchers are engaged in 
activities and practices to improve and protect water quality. Conservation tillage practices are 
being used on more than 60 percent of our nations’ farmland, saving hundreds of millions of tons 
of topsoil annually. Over 600,000 miles of conservation buffers have been installed on farms. 
Thirty-six million acres are being protected through the Conservation Reserve Program, 
Voluntary nutrient management plans are prepared annually by USDA’s Natural Resources 
Conservation Service for approximately 10,000 farms. 

The process to protect water quality must be lawful and reasonable. A new cooperative public 
policy structure will not be easy as it will take a long time to develop stakeholder consensus, 
effective interpersonal relationships and trust in the agency for the process to succeed. My 
experience as a member of a National Estuary Program Management Conference and as a 
participant in the development of a complex and contentious TMDL has convinced me that the 
only workable solution to watershed management is the "bottoms up" approach as opposed to 
"command and control.” 

Conclusion 

Over the decades farm and ranch families have achieved extraordinary conservation gains 
through voluntary, incentive based programs to conserve fragile soils, wetlands, protect water 
quality and wildlife habitats. I believe that the EPA’s current effort to expand the scope of 
regulation goes far beyond Congressional intent. I believe the nonpoint source issues outlined in 
EPA’s TMDL proposal are best addressed through incentive-driven programs, implemented by 
those with the most interest in the environmental quality of America’s land and water resources. 
That is the people who own and work with those resources on a daily basis - America’s farmers 
and ranchers. 
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As the national voice of agriculture, AFBF’s mission is to work cooperatively 
with the member state Farm Bureaus to promote the image, political influence, 
quality of life and profitability of the nation's farm and ranch families. 


Farm Bureau represents more than 4,800,000 member 
families in 50 states and Puerto Rico with organizations in approxi- 
mately 2,800 counties. 

Farm Bureau is an independent, non-governmental, 
voluntary organization of families united for the purpose of ana- 
lyzing their problems and formulating action to achieve educa- 
tional improvement, economic opportunity and social advance- 
ment and, thereby, to promote the national well-being. 

Farm Bureau is local, county, state, national and inter- 
national in its scope and influence and works with both major po- 
litical parties to achieve the policy objectives outlined by its 
members. 

Farm Bureau is people in action. Its activities are based 
on policies decided by voting delegates at the county, state and 
national levels. The American Farm Bureau Federation policies are 
decided each year by voting delegates at an annual meeting in 
January. 
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The Proposed Regulations are Contrary to Law. 

Congress did not provide EPA the statutory authority to regulate nonpoint sources under Section 
303(d), 33 U.S.C. 1313(d) of the Clean Water Act However, EPA’s proposed rules ignore this 
fact and improperly expand the Total Maximum Daily Load (“TMDL”) program to force states 
to attain water quality standards through whatever means are necessary, including mandatory 
controls on nonpoint sources of pollution. If the proposed rules are implemented, existing 
nonpoint source control programs will be disrupted, state resources will be diverted and farmers 
and ranchers and other small businesses will be forced to bear enormous costs. 

This type of federal regulation of nonpoint sources is not authorized for four reasons: (1) the 
plain text of Section 303(d), and the statutory definitions of the terms it uses, make dear that 
only point sources are covered; (2) the structure of the Clean Water Act, in which nonpoint 
sources are expressly addressed in different sections through different schemes, demonstrates 
that Section 303(d) regulates only point sources; (3) the legislative history of the relevant 
sections of the statute indicate unequivocally that Congress was fully aware of the contributions 
of nonpoint sources, and intended the states, not EPA, to regulate them; and (4) statutory 
construction counsels against an expansive construction of a statute that would reorder the 
relationship between the federal and state governments in the absence of clear language doing so 
more specifically: 

♦ Congress enacted Section 303(d) as part of the Federal Water Pollution Control Act 
Amendments of 1972. Those Amendments introduced direct federal regulation of 
“point sources” of pollution through a system of federal permits. As the Supreme 
Court explained not long after their enactment, “the Amendments are aimed at 
achieving maximum ‘effluent limitations’ on ‘point sources,’ as well as achieving 
acceptable water quality standards. A point source is 'any discernible, confined and 
discrete conveyance ... from which pollutants are or may be discharged.”’ EPA v. 
California ex rel. State Water Resources Control Board, 426 U.S. 200, 204 (1976). 
Section 303 is the statutory mechanism by which EPA can ensure that the effluent 
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limits on specific point sources are stringent enough to achieve water quality 
standards. As one court put it, “Section 303 of the Clean Water Act details the 
statutory provisions concerning water quality standards and implementation plans." 
Environmental Defense Fund, Inc. v. Costle, 657 F. 2d 275, 279 (D.C. Cir. 1981). 
Section 303(d) requires states to identify waters within their boundaries that need 
more stringent effluent limitations to meet water quality standards, after the 
application of technology-based effluent limitations. 33 U.S.C. § 1313(d)(1)(A). The 
states must then develop TMDLs for pollutants that impair the identified waters. Id. 

§ 1 3 1 3(d)( l)(c). A TMDL sets the maximum amount of a pollutant that can be 
contributed to a water segment without causing a violation of a water quality 
standard. Costle, 657 F.2d at 294. Once the total load is determined, portions of that 
total load are “allocated by insertion into NPDES permits, among the various point 
source dischargers upon the stream segment, taking into account nonpoint source 
impacts as well.” Ibid. 

States are required to submit their lists of impaired waters and attendant TMDLs to 
EPA for approval. 33 U.S.C. § 1313(d)(2). EPA then must either approve or 
disapprove such lists and TMDLs. Id. If the state fails to submit to the EPA lists 
and/or TMDLs, or the EPA disapproves such lists and/or TMDLs, then EPA itself 
must establish the lists and/or TMDLs for the State. Scott v. City of Hammond, 741 
F,2d 992, 996 (7* Cir. 1984). 

Section 303(d) regulates only point sources of pollution, by virtue of the definitions 
of the terms it uses. “Effluent limitations” are restrictions placed on point sources of 
pollution. Section 502(1 1), 33 U.S.C. § 1362(11). EPA v. California, 426 U.S. at 
204. See also Oregon Natural Desert Ass’n v. Dombeck, 172 F.3d 1092, 1096-97 
(9 th Cir. 1998), cert, denied, 120 S. Ct. 397 (1999). They have nothing to do with 
nonpoint sources of pollution, which are controlled through “best management 
practices” pursuant to a separate provision, Section 319. 33 U.S.C. § 1 329. For 
nearly 20 years, EPA properly applied Section 303(d) only to point sources. Since 
the early 1990s, however, as a result of settlements in a series of lawsuits brought by 
environmental groups. EPA has changed its interpretation and has sought to expand 
its Section 303(d) authority into control of nonpoint sources, such as agriculture and 
forestry. 

If Congress had intended for Section 303(d) to regulate both point and nonpoint 
sources, there would have been no need for Section 319. In fact, Section 319, enacted 
in 1987 out of a recognition that a new program to address nonpoint sources was 
appropriate, is patterned after Section 303(d). Both Sections call for the states to 
identify waters that fail to meet water quality standards and to take action to bring 
those waters into compliance. 33 U.S.C. §§ 1313(d), 1329(a), (b). But Section 319 
specifically deals with nonpoint sources, and creates a much less significant role for 
EPA. If EPA is correct, and Section 303(d) regulates both point and nonpoint 
sources, Section 319 would be superfluous. 
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• The legislative history of both Section 303 and Section 3 1 9 makes clear that Section 
319 was not an exercise in statutory redundancy. A court should not defer to an 
agency construction of a statute where “the legislative history of the enactment shows 
with sufficient clarity that [it] is contrary to the will of Congress.” Japan Whaling 
Ass’n v. American Cetacean Soc’y, 478 U.S. 221, 233 (1986) (citations omitted). 
Such is the case here, with respect to both of the relevant sections. The 1972 Senate 
and House Reports on Sections 301 (which establishes effluent limitations) and 303 
made it clear that those sections, and their requirement for the apportionment of 
discharge loads into specific effluent limitations, were always intended to apply only 
to point sources. S. Rep. No. 92-414, at 42-48 (1972); H.R. Rep. No. 92-911, at 100- 
06 (1972). In 1977, during consideration of the Clean Water Act, Congress 
considered federal regulation of nonpoint sources and expressly rejected it. 123 
Cong. Rec. 26690, 26697 (1977). The 1987 legislative history of Section 319 
reinforces that, and indicates quite clearly that Congress recognized that “nonpoirtt 
pollution is a very different problem to solve than discharges from point sources.” 

132 Cong. Rec. 32385 (1986) (statement of Senator Bentsen). 

• Regulation of nonpoint sources is accomplished through “best management 
practices,” 33 U.S.C. § 1329(a)(1)(C), (b)(2)(A)-(E), which are primarily land use 
controls. But land use control is historically within the legislative domain of states 
and their subdivisions, and EPA should not infer that Congress meant to inject itself 
into that domain in the absence of clear statutory language. Rewis v. United States, 
401 U.S. 808,811-12(1971). Cf. Printz v. United States, 521 U.S. 898 (1997); New 
York v. United States, 505 U.S. 144 (1992). While Congress has unmistakably done 
so for point sources, it equally unmistakably has not done so for nonpoint sources. 

Since 1972 the Clean Water Act has divided water pollution sources into two categories, point 
and nonpoint. A point source is “any discernible, confined, and discrete conveyance ... from 
which pollutants are or may be discharged.” 33 U.S.C. § 1362(14). A nonpoint source is not 
specifically defined , but by inference is a source of pollution other than a point source. Point 
sources are subject to the National Pollutant Discharge Elimination System (NPDES), a federal 
permit scheme which is administered by EPA or by a state which has received EPA’s 
authorization. Id. §§ 1311, 1342(a), (b). Each NPDES permit contains “effluent limitations,” 
which are restrictions on “quantities, rates and concentrations of chemical, physical, biological 
and other constituents which are discharged from point sources.” Id. § 1362(1 1). The discharge 
of pollutants from any point source except in compliance with an NPDES permit is unlawful. Id. 
§§ 1311, 1342; EPA v. California, 426 U.S. at 205. Nonpoint sources are not subject to any 
federal permit system, Natural Resources Defense Council v. EPA, 915 F.2d 1314, 1316 (9 lh 
Cir. 1990); Oregon Natural Resources Council v. United States Forest Service, 834 F.2d 842, 

849 (9 th Cir. 1987). 

In addition to this focus on point sources, the 1972 Act kept in place a program of water quality 
standards “as a supplementary basis for effluent limitations.” EPA v. California, 426 U.S. at 205 
n. 1 2. A water quality standard "defines the water quality goals of a water body ... by 
designating the use or uses to be made of the water and by setting criteria necessary to protect the 
uses.” 40 C.F.R. § 130.3. A typical water quality standard thus might designate a water body for 
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swimming, and set limits on pollutants like bacteria at levels that make the water safe for 
swimmers. 

Section 303 is the statutory link between point source-limiting effluent limitations and water 
quality standards. While many effluent limitations are technology-based (i.e., based on EPA’s 
assessment of the best pollution control technology available for particular types of facilities, 33 
U.S.C. § 131 1(b)(1)(A), (b)(1)(B)), others can be water quality-based, that is, based on State 
water quality standards, where the application of technology-based standards alone would not 
achieve water quality standards. Id. § 1311(b)(1)(C), 1313(d); 40 C.F.R. § 122.44(d)(1). See 
EPA v. California, 426 U.S. at 205 n. 1 2. In the latter case, either the states or EPA use more 
stringent water quality-based effluent limitations to limit discharges from point sources in order 
to implement water quality standards. If a state’s regulation of point sources proves inadequate, 
EPA retains residual authority to step in and take over. 33 U.S.C. § 1342(c)(3); Scott v. City of 
Hammond, 741 F.2d at 996. 

Nonpoint sources are addressed under a separate scheme that recognizes their important 
differences. By the early 1970s Congress had realized that “[t]here is no effective way as yet, 
other than land use control, by which you can intercept runoff and control it in the way you do a 
point source.” 117 Cong. Rec. 38825 (1971) (Sen. Muskie). Since land use controls have 
historically been the concern of State and local governments. Congress did not subject nonpoint 
sources to any federal regulation. As one court has explained, the 1972 Federal Water Pollution 
Control Act Amendments drew a distinct line between point and nonpoint pollution sources. 
Point sources are subject to direct federal regulation and enforcement under the Act . . . nonpoint 
sources, because of their very nature, are not regulated under the NPDES. Instead, Congress 
addressed nonpoint sources of pollution in a separate portion of the Act [Section 208] which 
encourages states to develop areawide waste treatment management plans. Oregon Natural 
Resources Council v. United States Forest Service, 834 F.2d at 849; see also United States v. 
Earth Sciences, Inc., 599 F.2d 368, 371-73 (10 ,h Cir. 1979) (nonpoint sources are not subject to a 
“regulatory system”). Congress revisited the matter of nonpoint source regulation in 1977. and 
decided to “continu[e] the section 208 experiment ... judging that these [nonpoint source] 
matters were appropriately left to the level of government closest to the sources of the problem.” 
123 Cong. Rec. 26697 (1977). 

This minimal federal involvement with nonpoint sources under Section 208 was broadened 
somewhat -but only somewhat - in 1987 with the addition of Section 319, 33 U.S.C. § 1329. 
Section 319 continues to recognize that nonpoint source control is first and foremost a matter of 
land use control, and continues to respect state primacy in that field. It therefore calls upon 
states to identify nonpoint source impaired waters and submit a list of them to EPA, but bestows 
only minor information and funding roles on EPA. Id. § 1329(a). The states are then directed to 
prepare “management programs” that identify “best management practices” for various 
categories of nonpoint sources. Id. § 1329(b). The difference between “best management 
practices” and “effluent limitations” is more than semantic. Recognizing the futility of 
attempting to assign and enforce precise, quantitative limits to nonpoint sources. Congress 
elected to take a different, and more flexible approach. Consequently, “best management 
practices” are only intended to reduce nonpoint source pollution “to the extent feasible” or “to 
the maximum extent practicable,” whereas “effluent limitations” are expected to lead to specific. 
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quantitative reductions in point source discharges of pollutants. Compare 33 U.S.C. §§ 
1288(b)(2)(F), 1329(a)(1)(C) with §§131 land 1313(d). 

Consistent with this generally more modest federal presence, EPA’s role under Section 3 19 is 
much more limited than the power it possesses over point sources. It reviews State lists of 
nonpoint source impaired waters submitted under subsection (a), and the management plans 
submitted under subsection (c). 33 U.S.C. § 1329(d). If a state fails to submit a satisfactory 
subsection (a) list, EPA can compile its own, but must notify Congress that it has done so. Id. § 
1329(d)(3). If a state fails to submit a satisfactory management plan under subsection (b), a 
local or regional authority can (with the state’s consent) develop one and tender it to EPA, and 
EPA can offer financial assistance to the local or regional authorities as an incentive. Id. § 
1329(e). Significantly, though, if a state fails to produce a satisfactory management plan, and the 
local authorities do not step in, EPA’s role is at an end. Unlike the residual power it holds over 
point sources, EPA does not have authority to step in and develop its own management plan, 
since to do so would put it into the land use control business. 

EPA’s proposal simply cannot be reconciled with this carefully crafted legislative scheme. 
Whether out of capture by special interest groups, well-intentioned impatience, bureaucratic 
“mission creep,” or some combination of all these, EPA is attempting to use tools that are 
exclusively reserved for point sources to insinuate itself more directly into the control of 
nonpoint sources. 

Section 303(d) is the mechanism by which the Clean Water Act implements water quality based 
effluent limitations in areas where “numerous point sources, despite individual compliance with 
effluent limitations,” cause water quality to “fall below acceptable levels.” EPA v. California, 
426 U.S. at 205 n.12. Section 303(d)(1)(A), which requires states to identify such waters, does 
so by limiting its focus to waters in which technology-based effluent limitations fail to achieve 
water quality standards: 

Each state shall identify those waters within its boundaries for which the 
effluent limitations required by Section 301(b)(1)(A) and Section 301(b)(1)(B) 

[33 USCS § 131 1(b)(1)(A), (B)] are not stringent enough to implement any 
water quality standard applicable to such waters. The State shall establish a 
priority ranking for such waters, taking into account the severity of the pollution 
and the uses to be made of such waters. 

1362(1 1) (emphasis added). Section 303(d)( 1 )(c) then requires states to establish TMDLs for 
each of the waters on the subsection (A) list: 

Each State shall establish for the waters identified in paragraph (1)(A) of this 
subsection, and in accordance with the priority ranking, the total maximum 
daily load, for those pollutants which the Administrator identifies under section 
304(a)(2) [33 USCS § 1314(a)(2)] of this title as suitable for such calculation. 

Such load shall be established at a level necessary to implement the applicable 
water quality standards with seasonal variations and a margin of safety which 
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takes into account any lack of knowledge concerning the relationship between 
effluent limitations and water quality. 

Once again, the emphasis on the “relationship between effluent limitations and water quality” 
indicates that this process applies to point sources. “Effluent limitations” are, after all, 
“restrictions ... on quantities, rates, and concentrations of . . . constituents which are discharged 
from point sources.” 33 U.S.C. § 

The limited scope of Section 303(d) is a logical approach to the substantive issue it addresses. 
Section 303(d) requires the calculation of precise, quantitative load allocations, which are then 
incorporated into permits for individual dischargers. This makes sense in the context of 
discharges out of the end of a pipe, which can be controlled through well understood 
technologies and which can be sampled and measured to determine compliance relatively easily. 
It is an approach that makes no sense at all in the context of nonpoint sources. Nonpoint source 
pollution is generally the result of runoff after rainfall. But neither rainfall nor runoff occurs 
with the predictability and precision that is inherent in the concept of a quantitative total 
maximum daily load. That is why Sections 208 and 319 of the Clean Water Act use the 
qualitative concepts of “best management practices” and “management programs” to address 
nonpoint sources “to the extent feasible” and “to the maximum extent practicable.” 33 U.S.C. 

§§ 1288, 1329. 

By virtue of the defined terms it uses. Section 303(d) focuses solely on point sources. While the 
statutory structure of the rest of the Clean Water Act reinforces the language used in this section, 
and the supporting legislative history explains and is consistent with the literal text of Section 
303, the plain words of the statute are enough by themselves to invalidate EPA’s attempt to 
expand its powers. 

None of this means that nonpoint sources are left unaddressed. Section 3 19 of the Clean Water 
Act is specifically devoted to “Nonpoint source management programs,” 

33 U.S.C. § 1329, and would be superfluous if Section 303(d) had already included nonpoint 
sources. 

Section 319, enacted 15 years after Section 303(d), is obviously parallel in several respects. 
Section 303(d)(1)(A) requires each State to identify waters within its boundaries “for which the 
effluent limitations required by section 131 1(b)(1)(A) and section 1311(b)(1)(B) ... of this title 
are not stringent enough to implement any water quality standard applicable to such waters,” 
while Section 319(a)(1)(A) requests states to identify waters within the State “which, without 
additional action to control nonpoint sources of pollution, cannot reasonably be expected to 
attain or maintain applicable water quality standards.” Further, both Sections call upon the State 
to take some action with respect to the impaired waters. While the requisite actions under each 
are quite different — maximum daily load calculations for point sources and best management 
practices for nonpoint sources - the similarities in structure is clear. 
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VIA COURIER 

W-99-04, NPDES/WQS, 

Comment Clerk, Water Docket 
Environmental Protection Agency 
401 M Street, S.W. 

Washington, D.C. 20460 

Re: Comments on the Proposed Revisions to the NPDES Program and Federal 

Antidegradation Policy in Support of Revisions to the Water Quality Planning and 
Management Regulation 

Dear Comment Clerk: 

On behalf of the American Farm Tyreau Federation (“AFBF'), we appreciate the opportunity to 
submit comments on the proposed revisions to the National Pollutant Discharge Elimination 
System (NPDES) program and the Federal Antidegradation Policy (Docket W-99-04), Through 
its member organizations, the AFBF represents the interest of more than four million member 
families across the United States. 


COMMENTS 


Initially, we note that many of our concerns with the proposed regulations are similar to those 
expressed in our comments submitted regarding the proposed revisions to the water quality 
management regulations, Part 130, and Total Maximum Daily Loads (TMDLs) and we 
incorporate by reference all of our comments on those regulations into this docket. Below, we 
discuss additional concerns specific to this proposal. 

1 , Silvicultural Activities Are Not Appro priate For Regulation Through the NPDES 
Program. 

We object to the expanded regulation of silvicultural sources as point sources through the 
NPDES program. Many fanners include “tree farms” and other silvicultural operations on parts 
of their property not used for crop production. There are several reasons that silviculture should 
not be regulated under the NPDES program. 
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As we discussed in our TMDL comments, the EPA does not have the legal authority to impose 
the proposed regulatory controls on nonpoint sources. The proposed nde would require NPDES 
permits for a "silvicultural point source” as defined by Section 122.27 and EPA may designate 
storm water discharges from “silvicultural activities” as requiring an NPDES permit where EPA 
is establishing a TMDL through the proposed Section 122.26(a)( 1 )(v)(E). These new NPDES 
permitting requirements would apparently allow permits to be required for runoff from nursery 
operations, site preparation, reforestation, thinning, harvesting operations, surface drainage, road 
construction and maintenance and other activities. 

These types of silvicultural activities have all consistently been interpreted as nonpoint source 
pollution in past regulation. Control of such nonpoint sources should be implemented through 
state and local initiatives rather than through top-down federal mandates. The Clean Water Act 
(CWA) is designed to provide such state and local primacy through Sections 208 and 319. The 
NPDES program is intended to regulate point sources and should not be inappropnately 
expanded to cover silviculture. 

In addition, the exclusion of silvicultural activities from the NPDES program makes practical 
sense. Nonpoint sources, iike silviculture, cannot be precisely controlled because of seasonal 
variations and unpredictable storm events. Large storms and snowmelt events may contribute 
large loadings that cannot be controlled in a practical and economical manner. Further, it is 
difficult to determine the effects of Best Management Practices (“BMPs”) on water quality due to 
changes in weather, natural background and water quality variability. The proposed NPDES 
permitting process does not and cannot address such extreme natural variations. 

2. EPA's Proposed Ability to Designate Sources Intrudes on State Authority . 

We object to EPA’s proposal to grant itself the authority to designate certain sources as subject to 
NPDES requirements on a case-by-case basis. Such authority is at odds with the designation 
authority granted to the states because EPA is not required to conduct the same analysis as a state 
in deciding whether to require a permit. States must assess beneficial uses to determine if these 
uses are adversely affected when water quality standards are exceeded or if the standards are to 
be changed. In contrast, EPA's proposed designation authority is made on a case-by-case basis 
with little analysis required. 

In addition. EPA’s new designation authority could be used to override a state's decision not to 
regulate certain sources when the state has been delegated NPDES program authority. For 
example, the proposed rules would allow EPA to designate an animal feeding operation (“AFO”) 
as a concentrated animal feeding operation (“CAFO”) even when the state has made the decision 
not to apply the more stringent regulations. Such decisions are best left to the States and should 
not be imposed by EPA unilaterally. 

Moreover, case-by-case designations will exacerbate arbitrary decision-making by EPA Regional 
Administrators and result in conflicting permitting decisions for similar sources located in 
different EPA Regions. We discussed the problem of arbitrary decisions in greater detail in our 
Part 130 comments. 
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Further, requiring permits based on a case-by-case analysis violates the due process rights of the 
permittee since there are no clear standards to apply and no hearing rights provided to challenge 
abusive decision-making. Whether a permit is required for any particular source should be 
decided based on fixed rales rather than an on-the-spot decision by a federal agency employee If 
EPA believes that the current CAFO definition does not cover all sources which should be 
regulated as CAFOs, then the CAFO definition should be revised rather than allowing EPA to 
make case-by-case designations in the field. 

3. The Proposed Requirements For New and Significantly Expanding Dischargers Are 
Unauthorized and Interfere With State Decision making . 

The proposed restrictions on new and increased discharges to impaired waters unjustifiably 
impinge on state authority to develop and implement water quality standards. Several of our 
concerns with the proposal are described below. 

A. The Proposed Offset Requirements Are Unwarranted. 

EPA apparently is relying on Section 301(bXD(C) of the Clean Water Act to impose a 
requirement that new and significantly increased discharges will require a 1.5: 1 offset. We 
object to the proposed offset requirements for several reasons. First, Section 301(b)(1)(C) only 
provides that states may include conditions in NPDES permits where necessary to meet water 
quality standards, treatment standards, or schedules of compliance. The mandatory offsets 
preclude states from exercising discretion to determine an appropriate period for sources to 
comply with state water quality standards. The proposal is inconsistent with EPA’s past practice 
allowing states to include compliance schedules in NPDES permits. Requiring mandatory offsets 
would eliminate states’ discretion to allow such compliance schedules and remove an important 
compliance tool. The EPA should not mandate how states meet water quality standards. 

Second, the proposed offset requirement would prevent states from implementing alternative 
initiatives such as Phased TMDLs. As noted in our Part 130 comments and incorporated herein, 
the Federal Advisory Committee Act (FACA) Report recognizes such a phased approach as a 
useful tool for reaching compliance with water quality standards. See FACA Committee Report 
at Section 6. 1 . Programs such as phased TMDLs could increase voluntary reduction activities 
which, in turn, could have substantial water quality benefits. Under the phased approach, 
participating sources actually could increase their discharges, provided that those increases do 
not interfere with long-term, net progress in improving water quality within a given watershed. 

Third, the proposal could improperly be used to indirectly regulate nonpoint sources. Under the 
rules as proposed, EPA or the states might withhold approval of a permit to coerce a party to 
obtain an offset from a nonpoint source. Such regulation of nonpomt sources by using private 
parties should not be permitted. 

Fourth, the EPA provides little justification for its arbitrary selection of the i .5: 1 offset ratio. If 
an offset is required, states should have the discretion to choose the amount of offset. Moreover, 
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the proposed offsets could require the states to exceed their own statutory authorities. There 
likely will be instances where a 1.5:1 offset would 'improve water quality in excess of the 
standard. States only retain authority to demand that permitted facilities reduce their discharges 
sufficient to meet water quality standards and, therefore, if a 1 .3: ! reduction would suffice to 
meet the applicable standard, the state would lack statutory authority to require the EPA 
mandated 1.5:1 offset. 

Fifth, the 1.5 to 1 offset requirement is unworkable for general permits. We would propose 
excluding general permits from any offset requirement entirely since most general permittees will 
not have collected the data needed to measure the amount of offset. Moreover, the general 
permit program addresses discharges that, for various reasons, are most suited to group rather 
than individual discharge permits. The offset program necessarily requires individual 
consideration of the impacted dischargers. Applying individual offsets to new or increased 
general permit discharges will frustrate the purpose of the general permit program and preclude 
state agencies from focusing their attention on those dischargers where individual NPDES 
permits are required. 

B. The Scope of the Proposed New Requirements Is Overbroad. 

The proposal is improperly vague since it does not clearly address what type of sources may 
trigger the new requirements. We object to any suggestion that antidegradation principles or 
other regulation should be considered for agricultural run-off and other unregulated non-point 
sources. As noted above, this type of contamination is very difficult to quantify and attribute. In 
addition, it is difficult to calculate the reduction which is achievable from methods used to 
manage nonpoint source pollution. Moreover, as discussed in greater detail in our Part 130 
comments, EPA does not have the authority to regulate nonpoint sources of pollution. Even the 
preamble to the proposal correctly notes that EPA and the states cannot regulate such nonpoint 
sources under the NPDES program. 64 Fed. Reg. 46065. 

In addition, we object to the proposed category of “new discharger." The proposed redefinition 
is confusing, since it applies different standards to a "new discharger” even when the source is 
not “new.” For example, according to the proposal, certain sources which have been discharging 
without being subject to NPDES requirements might be made subject to the program as a “new 
discharger." In reality, however, such sources are not “new" at all. Instead, EPA is simply 
expanding its regulatory web to require NPDES permits for such sources. 

Further, the proposed definition of “significant expansion” improperly eliminates state discretion 
and does not reflect the true impact on the waterbody. If adopted, the program should address 
only those new and increased discharges that will produce a significant water quality impact, 
instead, the proposal would impose the new requirements whenever there is a twenty percent 
increase in loadings. A fixed percentage should not be used since an increase in loadings 
depends upon numerous factors including, but not limited to. the size of the receiving stream, the 
specific pollutant discharged and the location of the discharge on the impaired segment. Instead 
of using a fixed percentage, states should be left with discretion to decide when an expansion 
requires new restrictions during NPDES modification or renewal as under current regulations. 
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C. The Proposed Atuidegradation Policy Changes. 

in addition to our comments on the proposed impact of the antidegradation policy on listing 
decisions contained ift ourTMDL comments, we object to the changes to the Antidegradation 
Policy proposed at Section 131.12 of the NPDES regulations. These changes would require 
certain dischargers in a water body that does not attain water quality standards to show 
"reasonable progress" towaid attaining the standard. We do not support this proposed 
requirement because full information about the contributions from various sources will almost 
certainly noi be available until the TMDL process is complete. Prior to the development of the 
TMDL, only voluntary stabilization plans such as those proposed in the FACA Report should be 
used. 

4, EPA's Proposals For Expired Permits Exceed Its Authority and Unlawfully Restrict 
Congress’ Express Intent to Create a Permit Shield . 

EPA proposes new authority to object to and reissue state-issued and administratively expired 
NPDES permits in Section 123.44. EPA asserts that Section 402(d) of the Clean Water Act 
provides the Agency with such authority. See 64 Fed. Reg. at 46079. However, Section 402(d) 
only allows EPA to veto any State-issued permit within 90 days from the date the state notifies 
EPA of its decision to issue a permit. Where EPA fails to veto a state-issued permit within the 
ninety day notice period, the permit becomes valid and enforceable. When a permit is 
administratively continued, the state has not yet decided to reissue that permit. 

Despite EPA’s assertion to the contrary, Congress likely did consider whether the agency may 
object to and veto permits that are operating under administrative continuance. See 64 Fed. Reg. 
at 46080. Section 402(k) of the Clean Water Act provides that compliance with an issued permit 
constitutes compliance with all applicable provisions of the Act. See 33 U.S.C. § 1342(k). If 
EPA fails to veto the permit within ninety days from the date the State notifies EPA of its 
decision to issue a permit. EPA’s veto authority expires and the permit remains valid until the 
state decides whether to reissue it. To allow EPA the ability to reopen continued permits would 
effectively remove the permit shield granted by Congress under Section 402(k). 

Furthermore, states with delegated authority to implement NPDES permitting programs retain 
authority to issue and reissue NPDES permits. EPA cannot force the states to reopen a permit 
within a certain number of days after the permit expires. This would effectively create a new, 
mandatory reopener that is not in existing permits and that is not required by the CWA, 

To the extent that EPA insists on adding this new rule, the 90-day period proposed for initiating 
EPA review in § 123.44(k)(l) is too short. States frequently require more than a 90-day period to 
revise NPDES permits. By forcing states to act within such a short time-frame, EPA would 
prevent states from thoroughly reviewing existing permits and instead encourage states to simply 
re-issue permits to meet the deadline. Such EPA review would intrusively interfere with states' 
permitting process with no benefit. 
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5. Economic Impact of the Proposed Rules. 

We object to EPA’s lack of economic analysis of the proposed rales and apparent plan to adopt 
the proposal without completing its study of the serious economic impact the rales will have. 

The EPA certified that the proposed rule would not have a significant economic impact on small 
entities under the Regulatory Flexibility Act and did not prepare a regulatory flexibility analysis. 
The EPA also determined that the proposed rule would not result in costs exceeding S 1 00 million 
or more to state, local and tribal governments or to the private sector. 

We question the cost estimates provided by the EPA, especially the estimated $64.24 million cost 
to the private sector. As detailed in our TMDL comments and incorporated herein by reference, 
prohibitions on tree harvests and other activities imposed through EPA TMDL plans have 
resulted in over $12 million in costs to individual farmers on the Garcia River in California 
alone. We believe that the proposed rules, by increasing regulation of silvicultural activities, will 
result in significant costs to individual fanners far exceeding $100 million. We will participate 
in the ongoing Office of Management and Budget review and incorporate the cost data submitted 
in that proceeding into this response. 

Again, we thank you for the opportunity to comment on the proposed regulations. 


Sincerely, 



Executive Director 
Washington Office 
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January 19, 2000 
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Comment Clerk for the TMDL Program Rule, 

Water Docket (W-98-31) 

Environmental Protection Agency 
401 M Street, S.W. 

Washington. D.C. 20460 

Re: Comments on the Proposed Revisions to the Water Quality Planning and 

Management Regulation 

Dear Comment Clerk: 

On behalf of the American Farm Bureau Federation (“AFBF’), we appreciate the opportunity to 
submit comments on the proposed revisions to the water quality planning and management 
regulation (Docket W-98-31). Through its member organizations, the American Farm Bureau 
Federation represents the interest of more than four million member families across the United 
States. 


COMMENTS 


I. The Proposed Rules Ignore Important Findings in the FACA Committee Report 

EPA established the Federal Advisory Committee on the Total Maximum Daily Load (TMDL) 
program (the "Federal Advisory Committee Act (FACA) Committee”) in November 1996 under 
authority of the FACA. EPA asked the FACA Committee to review the TMDL program and to 
develop advice on new policy and regulatory directions by identifying barriers to program 
success, recommending ways to overcome them, and suggesting criteria to measure the success 
of each recommendation actually implemented. 5ee FACA Committee Report at Section 1.1. 
While the FACA Committee did not reach consensus on several of the more controversial issues, 
it at least provided compromise recommendations for most issues addressed. While EPA 
considered and incorporated some of the recommendations of the FACA Committee in 
developing the proposed rules, EPA either ignored or did not adequately address others. 
Specifically, EPA’s failure expressly to allow delisting during a listing cycle, its requirement for 
states to list threatened and expected-to-meet waters and its decision not to authorize expressly 
phased TMDLs contradicts or fails adequately to consider provisions in the FACA Committee's 
final report. The FACA Committee devoted substantial time and effort to the recommendations 
in its final report, and AFBF believes that on the merits those recommendations were sound. At 
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the very least, since EPA established the committee, it should not simply discard its 
recommendations without a principled explanation. 

A. Listing Cycles and Delisting 

The FACA Committee recommended that EPA require states to develop a procedure for 
submitting listmg/delisting petitions to EPA between listing cycles. We support the FACA 
Committee’s recommendation. Leaving waters that have achieved water quality standards on 
state 303(d) Lists would divert resources from waterbodies that are, in fact, impaired. Moreover, 
it would be fundamentally unfair to impose restrictions (such as no new or increased discharges, 
proposed Section 131.12) on regulated parties located on listed waters that actually meet water 
quality standards for the listed pollutant. AFBF therefore adopts the FACA Committee's 
recommendation that EPA allow states to delist during a listing cycle if: 

a. The listed water attains water quality standards; or 

b. New information indicates that the listed water actually meets water quality 
standards. 

See FACA Committee Report at Section 3.6. In addition, we also recognize that the data 
required to delist a waterbody should parallel the data initially required to list the waterbody. 

B. EPA Should Not Require States to Include Threatened Waters on their 303(d) 
Lists 

The FACA Committee also recommended that threatened waters not be listed pursuant to 
Section 303(d) but rather be placed on a discrete list for focused attention, with the goal of 
keeping them from becoming impaired. See FACA Committee Report at Section 3.3. For the 
reasons stated in Section 11(B)(1), AFBF believes that Section 303(d) does not contemplate the 
regulation of threatened waters. Thus, the proposed rules should not address such waters. 

C. EPA Should Retain its Current Policy Allowing States the Option not to List 
Expected-to-Meel Waters 

The FACA Committee recommended that EPA continue its policy allowing states the option not 
to list "expected-to-meet” waters. Although the committee did not reach a consensus regarding 
whether states should exclude expected-to-meet waters without certain specific conditions, all 
agreed that, if states adequately track progress toward standards attainment, they should have the 
option to exclude those waters from the 303(d) list. We support this recommendation. 

D. EPA Should Expressly Authorize Phased TMDLs. 

The final regulations should expressly include a phased TMDL process for use where both 
ongoing sources and legacy problems impact the listed pollutant The FACA Committee 
expressly recognized that phased TMDLs may provide a workable solution for addressing 



166 


"extremely difficult problems" such as contaminated sediments. See FACA Committee Report 
at Section 6.1. The FACA Committee went on to expressly recommend that, where necessary, a 
TMDL implementation plan involving special challenge sources should allow a relatively longer 
time frame to achieve water quality standards. Id. For example, states could require existing 
sources to achieve necessary load reductions quickly (i.e., within a five-year NPDES permit), 
even where actually achieving the prescribed load reductions for these "special challenge 
sources” could take much longer. Id. In such situations, "the state may consider relying more on 
a phased (or iterative) TMDL approach, in which expected loading reductions from special 
challenge sources over the long-term are factored in when establishing short-term allocations for 
permit limits foi point sources.” Id. 

Although the FACA Committee recommended phased TMDLs for possible use and EPA has 
expressly included the phased TMDL approach in the GLI rule, the proposed rules do not 
specifically address phased TMDLs. See Final Water Quality Guidance for the Great Lakes 
System, 60 Fed. Reg. 15416 (March 23, 1995). While the preamble recognizes that special 
challenge or legacy problems pose additional concerns and may require additional time to 
achieve water quality standards. 64 Fed. Reg. 46012. 46031 (August 23. 1999). the proposed 
rules do not consider altering the load reductions to compensate for the difficult to solve legacy 
problems. Instead, EPA apparently intends to require ongoing sources to achieve greater 
reductions to compensate for the longer time periods needed to solve the problem. 

II. The Section 303(d) Listing Process 

A. Section 303(d) Requires the Listing of Waters Impaired by Point Sources 

Contrary to EPA’s contention that the proposed rules are consistent with existing approaches to 
water quality management, the proposal improperly expands the TMDL program to force states 
to attain water quality standards through whatever means are necessary, including mandatory 
controls on nonpomt sources of pollution. If the proposed rules are implemented, existing 
nonpoint source control programs would be disrupted, state resources would be diverted and 
private parties and small businesses would be forced to bear unnecessary costs. 

The proposal must be redesigned since Section 303(d) of the Clean Water Act does not authorize 
EPA to regulate nonpomt sources of pollution. Contrary to EPA's assertions. Section 303(d) of 
the Clean Water Aci does not authorize the regulation of nonpoint sources through the listing of 
nonpoint source impaired waters and/or the allocation of loads to nonpoint sources that require 
reductions in nonpomt source contributions to water segments, 

EPA argues that its interpretation of Section 303(d) is entitled to deference, however, EPA’s may 
only enact rules within the bounds authorized by the statute and congressional intent. Ernst & 
Ernst v. Hockfelder, 425 U.S. 185. 213-14 (1976) (stating that ”[t]he rulemaking power granted 
to an administrative agency charged with the administration of a federal statute is not the power 
to make law. Rather, it is the power to adopt regulations to carry into effect the will of Congress 
as expressed by the statute ... the court should not approve an agency's attempt to “extend the 
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statute ‘beyond the point where Congress . . . would stop’”). Indeed, as noted in National Mining 
Association v. Corps of Engineers, federal agencies cannot expand their jurisdiction beyond the 
scope of the Clean Water Act. 145F.3d 1399, 1403 (D.C. Cir. 1998) (vacating rule as 
inconsistent with Congressional intent). 

The plain meaning of the Clean Water Act and its legislative history’ show that Section 303(d) 
does not authorize the regulation of nonpoint sources. Specifically, Congress intended that 
Section 303(d) serve as a tool for the calculation of reasonable water-quality based effluent 
limitations for point source discharges. “Effluent limitations” are restrictions placed on point 
sources of pollution. They have nothing to do with nonpoint sources of pollution, which are 
controlled through “best management practices.” Since Section 303(d) serves the limited 
function of developing effluent limitations for point sources. Section 303(d) cannot and does not 
regulate nonpoint sources of pollution. 

Beyond the text and legislative history, it is indisputable that EPA’s use of Section 303(d) to 
regulate nonpoint sources cannot be reconciled with the Clean Water Act’s statutory scheme. 
While Congress was well aware of the problems associated with nonpoint source pollution in 
1972, Congress realized that these problems needed special consideration. Thus, Congress 
decided to treat point and nonpoint sources separately in the Clean Water Act. Point sources are 
the focal point of the Act. They are regulated by the legislation's centerpiece, a federally 
enforceable permitting system set forth in Sections 402 and 301 of the Act. See, e.g.. 33 U.S.C. 
§§ 1311, 1342. By contrast, nonpoint sources are dealt with in two separate provisions - 
Sections 208 and 319 — provisions that encourage states to manage nonpoint sources through 
voluntary, incentive-based programs. Id. §§ 1288(b)(2)(F), 1329. If Congress had intended for 
Section 303(d) to regulate both point and nonpoint sources, there would have been no need for 
Sections 208 and 319. 

In fact. Section 3 19, enacted in 1987, is patterned after Section 303(d). Both sections call for the 
states to identify waters that fail to meet water quality standards and to take action to bring those 
waters into compliance. 33 U.S.C. §§ 1313(d). 1329(a), (b). But Section 319 specifically deals 
with nonpoint sources. If EPA’s interpretation was correct, and Section 303(d) was intended to 
regulate both point and nonpoint sources. Section 3 19 would be rendered superfluous. Congress 
did not intend for such a perverse result. Rather Congress intended for these sections to operate 
independently. Section 303(d) regulates point sources that contribute to water quality problems 
and Section 319 addresses similarly situated nonpoint sources. 

Congress also divided point and nonpoint source control on jurisdictional grounds. Point sources 
are regulated at the federal level whereas nonpoint sources are managed by the states. 33 U.S.C. 
§§ 1288. 1329. EPA’s use of Section 303(d) to regulate nonpoim sources, however, undercuts 
this approach. Section 303(d) does not permit EPA to establish lists and TMDLs that regulate 
nonpoint sources because Congress did not want EPA meddling in these local land use issues. 
Such action imperils the fundamental principles of federalism embodied in the Act’s structure: 
that the states and the federal government should regulate only within the confines of the 
authority conferred upon them by Congress. 
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As a final distinction. Congress decided to treat point and nonpoint source regulation different!) 

Recognizing the difficulties involved in predicting and controlling ninoff from storm events. 
Congress elected to manage nonpoint sources with more relaxed standards. Instead of requiring 
nonpoint sources to achieve the numerical or quantitative limitations imposed on point sources. 
Congress determined that nonpoint sources should be controlled only “to the extent feasible” or 
“to the maximum extent practicable.” Once again. Section 303(d) is incompatible with this 
scheme. Section 303(d) requires individual sources to meet quantitative load allocations. Unlike 
Sections 208 and 3 1 9, Section 303(d) does not account for the vagaries of weather. 

Consequently, nonpoint sources find themselves in an impossible situation: trying to comply 
with arbitrary and unattainable regulatory restrictions. Given all the care and attention Congress 
gave to nonpoint source issues in drafting Sections 208 and 3 19. it is evident that Congress did 
not intend for agriculture and forestry to be faced with such a dilemma. 

Consequently, the proposal would unnecessarily disrupt existing water quality management 
programs by attempting to apply federal controls to nonpoint sources which have traditionally 
been managed by the states. Including such waters in the TMDL process would contravene the 
clear Congressional intention to set a much more limited federal agenda for nonpoint source 
control than was established for point source controls in Sections 301, 303(d). and elsewhere in 
the Act. Nonpoint source pollution control is, has been, and must remain an area of state and 
local supremacy — a status that weld be radically undermined by the proposal’s application of 
the command and control approach of Section 303(d). 


B. Section 303(d) Requires the Listing of Waters that “are not stringent enough to 
implement any water quality standard” 

The proposed rules ignore the plain language of the statute. The statute requires that only waters 
that fail to attain water quality standards be listed and have TMDLs prepared for them. However, 
in an effort to expand the breadth of Section 303(d). the proposed rules unlawfully require the 
listing of "threatened waters," waters that violate antidegradation requirements and waters that 
are expected to meet water quality standards within the next listing cycle. 

a. Threatened Waters 

The proposed rules require the listing of “threatened waters," which are defined as water bodies 
“that currently attain water quality standards, but for which existing and readily available data 
and information on adverse declining trends indicate that water quality standards will likely be 
exceeded by the time the next list of impaired or threatened water bodies is required to be 
submitted to EPA." 64 Fed. Reg. 46047. Section 303(d) plainly requires the listing of waters that 
“are not stringent enough to implement any water quality standard,” t.e„ waters that violate water 
quality standards. It does not require the listing of waters that "cannot reasonably be expected to 
attain or maintain" applicable water quality standards as Congress mandated in Section 3 19 of 
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the Act, Since Congress did not expressly provide for the listing of threatened waters in Section 
303(d), EPA’ s attempt rewrite the statute is unlawful. 

The listing of these "threatened waters” will necessarily lead to an explosion of TMDLs based on 
little more than speculation. The proposed regulation fails to define adequately the meaning of 
“adverse declining trend" and sanctions the use of evaluated data to determine when this arbitrary 
“declining trend" is at hand. Under such circumstances, states and EPA will be listing waters 
based solely on a decline in fish population or the presence of some stream bank instability. This 
was not what Congress intended. Section 303(d) compels the listing of waters impaired by 
identifiable pollutants that have caused a water quality standard violation, nothing more. If EPA 
insists on the listing of threatened waters in its final regulation, the regulations should require 
that those listing decisions be based solely on reliable and credible monitored data. 

b. Antidegradation Policies 

The proposed rules also require the listing of waters that violate antidegradation policies. The 
Clean Water Act provides that water quality standards are designated uses and the water quality 
criteria for such waters based upon those uses. 33 U.S.C. § 1313(c)(2)(A). Thus, antidegradation 
policies are not “water quality standards" and a violation of an antidegradation policy therefore 
cannot form the basis for a listing decision. 

c. Expected-to-Meet Waters 

The proposed rules reverse EPA’s current policy and will require states to list expected-to-meet 
waters. Not only is this new policy inconsistent with the language of the Clean Water Act, but 
EPA has failed to offer any justification to support its shift in policy. Section 303(d) only 
requires states to list waters where BPT and secondary treatment are insufficient to attain water 
quality standards. Where waters are expected-to-meet standards based on BPT or secondary 
treatment, it is only logical that those controls are sufficient to attain standards and, therefore, 
those waters need not be listed. Absent a showing by EPA that its change in policy is supported 
by the Act, the TMDL program should not require states to list expected-to-meet waters. 

C, Section 303(d) Requires the Listing of Waters Impaired by “Pollutants” 

We oppose the proposed expansion of the Section 303(d) listing program to force states to add 
waters impaired or threatened by "pollution” as opposed to waters impaired by specific 
“pollutants." EPA partially recognizes that the TMDL program is limited to “pollutants” by 
interpreting Section 303(d) to only require TMDL development where a specific pollutant is 
identified. See 33 U.S.C. § 1313(d)(1)(C). While we applaud EPA's recognition that TMDLs 
are not required absent identification of a pollutant, the attempt in the proposal to include 
“pollution" impaired waters along with “pollutant" impaired waters in separate categories within 
states' Section 303(d) lists will result in confusion, unnecessary work and cause a misaliocation 
of limited state and private sector resources. 
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Since Section 303(d) lists exist for the very purpose of establishing TMDLs. waters not requiring 
TMDLs - i.e.. waters impaired by “pollution” rather than “pollutants'' - do not belong on these 
lists. Placing “pollution*’ impaired waters on the Section 303(d) lists can only increase confusion 
among states and the public over the function of the TMDL program. We urge the HPA to limit 
the waterbodies on Section 303(d) lists to those affected by specific pollutants for which TMDLs 
must be developed. Forcing states to include other waters on such lists is unnecessary and will 
reduce the resources states should be directing towards TMDL development. 

D. Listing Waters Impaired by an Unknown Cause is Unlawful 

The proposed rules require states to list and develop TMDLs for waters impaired by one or more 
poilutant(s) or by an unknown cause. See proposed Section 130.27(a)(1). However, the language 
of Section 303(d) expressly requires development of TMDLs only for waters impaired by 
pollutants: 

Each state shall establish for the water identified in paragraph ( 1 )( A) of this 
subsection, and in accordance with the priority ranking, the total maximum daily 
load, for those pollutants which the administrator identifies under section 
304(a)(2). 

33 U.S.C. § 1313(d)(1)(C). 

Thus, unless a state develops actual data to establish that a pollutant is causing a violation of a 
water quality standard, EPA lacks authority to require states to list the water or to develop a 
TMDL for it. 

E. Listing Waters Impaired by Atmospheric Deposition is Unlawful 

Impairment caused by atmospheric deposition of pollutants should not be a basis for including 
waters on Section 303(d) lists. The regulation of airborne pollution is governed by the Clean Air 
Act -- not the Clean Water Act, If the Clean Water Act was intended to regulate such sources, it 
would have expressly done so. Section 303(d) was drafted and designed to provide a mechanism 
for the calculation of water quality-based effluent limitations for point sources of pollutants. It is 
not an appropriate or workable vehicle for addressing sources or problems of a different son that 
may impact water quality. 

Further, it is not feasible to quantitatively incorporate these impacts into TMDL calculations. The 
technology does not exist to measure accurately the impact of atmospheric deposition on water 
quality or to determine the source of the deposition. The burden EPA would impose on the states 
to address this problem — even if it were achievable - would be overwhelming. 

Therefore, we urge EPA to eliminate impairment caused by atmospheric deposition from the 
requirements for Section 303(d) listing and TMDL development. Any pollution caused by 
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atmospheric deposition can be more effectively managed by other programs than the TMDL 
program. 

F. Listing Waters impaired by Certain Heat Excesses is Unlawful 

The proposed rules require waters impaired by heat excesses from nonpoint sources (such as 
“solar radiation, channel and habitat modification and lack of stream flow") to be listed and to 
have TMDLs established for them. This proposal contravenes Congressional intent. 

Heat excesses due to nonpoint sources are not a source of pollutants. The term “heat" as used in 
the pollutant definition was intended only to apply to heat that is discharged into water, namely 
heat from point sources such as steam-electric generating plants. Solar radiation is not 
discharged, it is a naturally occurring event. Further, channel and habitat modification and lack 
of stream flow are not "discharged.” Accordingly, they do not meet the definition of 
“pollutants.” 

Additionally, the plain language of Section 303(d) makes clear that Congress intended to treat 
temperature impairments separate and distinct from all other impairments. It did this by creating 
Sections 303(d)(1)(B) and 303(d)(1)(D), provisions ihat utilize the more flexible “balanced 
indigenous population” standard and require only that states “estimate" total maximum daily 
thermal loads. The proposed rules correctly recognize this distinction, but erroneously suggest 
that Congress intended for the looser standard only to apply to thermal discharges from point 
sources, leaving thermal excesses from nonpoint sources to be treated under the more strict 
standards set forth in Section 303(d)(1)(A). 

Such an interpretation is illogical. Nonpoint sources of heat axe much more difficult to control 
and predict than point sources of heat. If Congress believed that thermal discharges for point 
sources were entitled to more lenient treatment, surely it would have intended for heat excesses 
from nonpoint sources to be handled similarly. 

But that is not the case. EPA argues that Congress “wanted lists and total maximum daily 
thermal loads to address the problems presented by discharges of heat from point sources.” 64 
Fed. Reg. 46017. It follows then that Congress never intended for nonpoint sources of heat to be 
regulated by Section 303(d). After all. past regulations use the terms “heat” and “thermal 
discharge" interchangeably. 

G. Listing Decisions Should be Based on Reliable and Credible Data 

We support and agree with the recommendation of the recent Federal Advisory Committee that 
states should be encouraged to establish QA/QC programs to assure the reliability of water 
quality data on which listing decisions and TMDL calculations are based. However, the 
proposed requirements in §§ 130.21, 130.22, 130.23 and 130.25 that a state assemble and 
consider “all existing and readily available data and information” do not ensure that the data used 
for listing will be reliable and credible. 
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We believe it is the responsibility of EPA to reject state-submitted lists of impaired waters that 
include waters for which data are inadequate or of questionable validity. As an alternative to the 
language in the proposal, we suggest that states be required to consider "all existing reliable, 
credible and readily available water quality-related data and information,” Indeed. EPA suggests 
that it would support such a change. See 64 Fed. Reg. at 46018 -46019 (advocating the use of 
“the best available data” and “reliable and credible data and information.") This point simply 
needs to be made explicit in the regulations. 

To ensure that states follow consistent approaches to their data, EPA should include a workable 
description of acceptable data for listing decisions and TMDL calculations in the proposed rales. 
The current descriptions in §§ 130.21. 130.22. 130.23 and 130.25 are too vague since they fail 
to provide any standards by which a state can judge whether the data is reliable. 

In addition, the rale should require that the state possess reliable and credible data in order to list 
a waterbody. Waterbodies should not be listed simply because they appear on a prior 303(d) list, 
305(b) report or other water assessment as suggested by the listing in § 130.22(b). When 
preparing a Section 303(d) lists, states and EPA are now required to “assemble and evaluate all 
existing and readily available water qualiiy-related data and information.” 40 C.F.R. 1 30.7(b)(4), 
If the original basis for listing is inaccurate, such waterbodies should not be listed. The proposal 
contemplates an arbitrary listing process of slapping together one master list from a variety of 
sources. Such a process will lead to unnecessary and unreasonable reguiation since many of 
these lists are compiled without valid and reliable scientific data. 

Further, the proposal should require states to evaluate the original basis for their other lists of 
impaired waters and ensure that waters are not added to the Section 303(d) list where the data 
used to justify the original listing are inadequate, of questionable validity or simply not 
applicable to the purposes of the Section 303(d) list. Each listing program identifies waters for 
which some degree of focus is appropriate based on the distinct objectives of that program, and 
each program has its own data quality standards. Accordingly, “impairment" for purposes of one 
program may not constitute impairment for purposes of another. Some of the significant 
distinctions between these programs and Section 303(d) listing are as follows: (1) Section 305(b) 
reports may tend to err on the side of overstating impairment, because a major purpose of the 
program is to identify needs for future monitoring efforts; and (2) Section 319 assessments, 
unlike Section 303(d) lists, must include threatened waters, in addition to impaired waters, and 
may be influenced by a state’s desire to secure Section 319 grant funds. 

While we support the concept of prior review of each state’s listing methodologies, including the 
public comment process, which is embodied in § 130.23, we do not believe that the proposed 
rale goes far enough to ensure that the listing methodology is grounded on reliable data. The 
proposal should clarify that listing decisions must be supported by reliable and credible data and 
waterbodies should not be listed where such data is unavailable or questionable. 
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H. Listing Decisions Should Not be Based on Fish Advisories 

As proposed, states could erroneously conclude that Section 130.25 authorizes listing decisions 
based solely on the existence of a fish advisory. The applicable provision reads: “Your list must 
include all waterbodies that, based on all existing and readily available data and information, are 
impaired or threatened by individual pollutants, multiple pollutants, or pollution from any 
source." 64 Fed. Reg. 46012, 46048. In the case of a fish advisory, a state could conclude that 
the waterbody’s designated use (fish consumption) is impaired and the state therefore must 
include the waterbody on its Section 303(d) List. However, listing decisions based on designated 
uses, without consideration of the accompanying criterion, is inconsistent with the statutory 
language. 

Moreover, fish advisories sometimes include certain substances in order to trigger further 
investigation. Listings based solely on fish advisories would allow states to list waters for every 
substance included in the advisory regardless of the risk actually presented. Furthermore, most - 
if not all -- states issue fish advisories without providing for public review and comment, and 
without an independent determination that adequate and current data supports issuance of the 
advisory. In fact, many states base fish advisories on entirely different methodologies than those 
used to develop water quality criteria. States therefore should not list waters based solely on fish 
advisories; but, instead, should lis* ^waters only after careful review of the underlying data and a 
determination that sufficient and properly developed data support the listing decision. 

I. Listing Should Be Done on a Five-Year Cycle 

AFBF supports a five-year listing cycle as the most efficient means of tracking changes in water 
quality; provided that EPA also expressly authorizes states to list/delist waters during the five- 
year cycle. With this caveat, a five-year listing cycle makes the most sense. Generally, changes 
in water quality are not significant enough to justify' the resources necessary to develop Section 
303(d) lists during shorter intervals. In addition, a five-year cycle would provide states greater 
opportunities to coordinate NPDES permit renewals with water quality-based effluent limits 
developed through the TMDL process. By coordinating NPDES permit renewals with listing 
cycles, states could monitor changes to particular watersheds more efficiently. Finally, and 
perhaps most importantly, a five-year listing cycle would allow states adequate time to develop 
sufficient and reliable data to support listing decisions. 

J. EPA Should Not Dictate How States Determine High Priorities 

AFBF opposes mandatory high priority categories. The states are best positioned to make priority 
ranking determinations about their individual waters and should be given the discretion to do so. 
Moreover, states should not be placed in the untenable position of proving a negative — that an 
impairment does not affect a listed species in order to justify its ranking as anything other than 
high priority. 
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K. The Delisting Procedures Should be Streamlined 

Procedures and data requirements for the removal of waters from the Section 303(d) lists should 
be no more rigorous than the requirements for listing the waters initially. The test for delisting 
should be whether the water still meets the requirements for listing, i.e.. whether it still requires 
establishment of a TMDL and whether reliable and credible data still indicate impairment by one 
or more pollutants. In particular, there should be a simple, expedient process for delisting waters 
that are found to be listed erroneously. 

The proposed § 130.29(b) might be read to prevent removal of a listed waterbody until the next 
listing cycle even where data shows that the listing is incorrect. This section should be revised to 
allow removal of waterbodies at any time in case of errors or where information shows the 
original basis for listing does not apply. 

III. The Section 303(d) TMDL Establishment Process 

A. Section 303(d) Requires TMDLs for Pollutants that are “suitable for calculation as 
“daily loads” 

Section 303(d)( 1 )(C) expressly limits TMDL establishment to pollutants that are "suitable for 
such calculation.” In December of 1978. EPA avoided the difficult task of determining which 
pollutants were suitable for daily load calculation, finding instead that ”[a]ll pollutants, under the 
proper technical conditions, are suitable for the calculation of total maximum daily loads." 43 
Fed. Reg. 6066. Notwithstanding the fact that EPA has failed to properly adhere to Congress' 
mandate, there are still no “proper technical conditions” under which “daily loads” can be 
established for nonpoint source impaired waters. In fact. EPA seems to agree. See 64 Fed. Reg. 
4603 1 . Thus, in order to avoid this impasse, the rules propose that TMDLs can be daily, monthly, 
seasonal or annual averages. At least one court has held that such an approach is unlawful. 

Sierra Club v. Hankinson, 939 F. Supp. 865 (N.D. Ga. 1996) (holding that Georgia did not 
comply with Section 303(d) because its wasteload allocations were not "daily load limits”). 

Furthermore, we believe that the regulations should contain a requirement for the states, tribes 
and EPA to prepare and submit a written analysis and explanation of whether or not a “daily” 
load is suitable for calculation in the particular water body at issue prior to TMDL establishment. 
If it is not. the TMDL should not proceed. 

B. TMDLs Should Not Have Implementation Plans 

We oppose the proposed requirements for an implementation plan as pari of a TMDL. Section 
303(d) provides no authority for the preparation or establishment of an implementation plan. It 
merely envisions the translation of wasteload allocations into water quality-based effluent 
limitations for point sources. Since this was the intended purpose of Section 303(d), there is no 
need for a formal implementation mechanism. 
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But even assuming Section 303(d) permitted the preparation of implementation plans, there is no 
authority to require the plans to include “reasonable assurances" that load allocations be 
achieved. Indeed, the words "reasonable assurances” do not exist in Section 303(d). 

Further, Congress went to great lengths to ensure that EPA did not meddle in local land use 
decisions by delegating nonpoint source control to the states in Sections 208 and 3 19. The 
proposed rules undercut this approach, allowing EPA to prepare implementation plans that 
dictate how and when nonpoint sources can use their land. Implementation of a nonpoint source 
TMDL is clearly an inappropriate area for federal micro-management. Thus we urge EPA to 
remove all requirements for implementation plans from the proposal. States should have the 
freedom to implement their TMDL programs at their discretion. 

C. EPA Should Revise Section 130.33(b)(9) to Expressly Authorize Future Growth 
Allocations of Zero 

The preamble provides that, "Stales, territories and authorized tribes must include an allowance 
for future loading in their TMDL that account for reasonably foreseeable increases in pollutant 
loads and carefully document their decision-making process." 64 Fed. Reg. 46012, 46032. 
However. EPA lacks authority to require states to allocate for future growth. While the preamble 
does provide that states may allocate for future growth at zero, this is not at all clear from the text 
of the regulation. See Section 130.33(b)(9). Therefore, EPA either should eliminate proposed 
Section 130.33(b)(9) or, at a minimum, clearly indicate that states may, but are not required to, 
allocate for future growth. 

Moreover, EPA’s proposal to include allocations for future growth is internally inconsistent 
While EPA is encouraging states and local governments to adopt “Smart Growth” policies and 
requirements to reduce future loads, the preamble, as drafted, indicates that smart growth actually 
will reduce an individual discharger's allocation for growth: “Where adoption and/or 
implementation of smart growth policies and requirements will reduce future loadings, the 
allowance for future loadings may be reduced accordingly.” Id. A discharger implementing 
smart growth policies will have planned its expansions Carefully. Thus, these dischargers should 
be compensated and receive larger, rather than smaller, allocations. 

D. Endangered Species Act Considerations 

While we do not oppose the concept of federal agencies commenting on how endangered species 
may be affected byTMDLs through public participation in proposed § 130.37(d), we note that it 
is the water quality standards, not the potential impact on protected species, that dictate the 
TMDL measurements. 

Furthermore, we oppose any attempt to impose ESA Section 7 consultation obligations in 
connection with state TMDL actions. 



176 


E. EPA Approval Process 

We are concerned that the proposal would allow EPA nearly unlimited discretion in making 
decisions whether to approve or disapprove Section 303(d) lists and TMDLs. The proposal 
should give clear direction to the states and EPA Regions as to the requirements which must be 
met to obtain EPA approval of a Section 303(d) list or TMDL. Currently, such approval 
decisions are often made on a case-by-case basis and often lead to inconsistent results. For 
example, David Smith. EPA’s TMDL coordinator for Region 9, has explained: 

EPA’s regions have a great deal of discretion in how to apply regulations once 
they’re established, and we are certainly obliged to apply the regulations, but 
when it comes to most decisions that we make in the regions. Carol Browner does 
not decide them: they’re decided by the regional administrator or by the regional 
administrator’s designees. 

December 9, 1 999 Deposition of David Smith, p. 80 (copy attached as Exhibit 1 ). 

The broad discretion given to EPA and its regions can result in inconsistent and arbitrary 
decision making. EPA’s ability to threaten states with disapproval or withholding federal funds 
provides many opportunities for abuse in the absence of clear standards. The proposal does little 
to prevent such administrative abuses -- indeed, its flexibility facilitates them. For example, the 
preamble to the rule notes that EPA can implement “nonpoint pollution controls for impaired 
waters on a case-by-case basis.” 64 Fed. Reg. 46034. EPA also contends that it may direct how 
states use Section 319 grants. Id. 

Since the proposal contemplates that EPA disapproval and/or grant restrictions will act to prod 
the states to submit conforming Section 303(d) lists and TMDLs, the rule should also provide 
clear direction as to the limited circumstances when EPA will exercise such options. In light of 
the better positioning of the states to develop and implement nonpoint source controls, the rules 
should clarify that EPA will not take such coercive actions to force states to implement such 
controls. The failure of the current rule to set clear limits on coercive actions by EPA is likely to 
lead to abuses and confusion. 

IV. Definitions 

We object to several of the definitions proposed in § 130.2 for the reasons stated above. In 
addition, we discuss below some additional concerns with specific definitions. 

“Pollutant” 

We do not understand the purpose or rationale for expanding the statutory definition of 
“pollutant” to include certain drinking water contaminants. The term is defined in the Clean 
Water Act and EPA should not engage in a redrafting effort, in addition, the purpose of water 
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quality standards in the Clean Water Act is not to turn waterbodies into potable sources. 
Waterbodies will necessarily be treated prior to consumption to remove pollutants. Therefore, 
we suggest that the term be defined in the regulations as it is in the Clean Water Act. 

“Load Allocation" 

EPA’s new definition of “load allocation” is inconsistent with Congressional intent. First, it does 
not account for the distinctions between wasteload allocations for point sources and load 
allocations for nonpoint sources. The prior regulations made these distinctions clear, defining 
“load allocation” as: 

The portion of a receiving water's loading capacity that is attributed either to one of its 
existing or future nonpoint sources of pollution or to natural background sources. Load 
allocations are best estimates of the loading, which may range from reasonably accurate 
estimates to gross allotments, depending on the availability of data and appropriate 
techniques for predicting the loading. Wherever possible, natural and nonpoim source 
loads should be distinguished, [emphasis added) 40 C.F.R. 130.2. 

These regulations underscored the fact that a “load allocation" is only an “estimate." It is an 
estimate of the amount of pollutants flowing into an impaired water that is “attributed” to either 
nonpoint sources or natural background. By contrast, a wasteload allocation is not an estimate of 
the flow but rather an actual allocation. The wasteload allocation is the amount “allocated” to a 
point source so that the impaired water will meet the water quality standard, after the loading 
from the nonpoint sources and background are considered. 

The new proposal conspicuously neglects to make this point. The new proposal merely defines a 
load allocation as a portion of the load “allocated” to nonpoim sources of a pollutant, implying 
that nonpoint source load allocations are intended to be implemented through control measures 
as opposed to serving their intended informational function. 

“Total Maximum Daily Load (TMDL)” 

EPA’s revamped definition of TMDL goes too far. - As contemplated by the Clean Water Act, 
TMDLs are simply a method of numerically calculating effluent limitations for point sources. 

The proposed definition radically expands the TMDL into a catch-all regulatory system which far 
exceeds what is authorized by the Act. 

First, the definition states that TMDLs must be established for threatened waters, yet there is no 
statutory authority for this requirement. Section 303(d) expressly provides that TMDLs shall be 
established for waters that have failed to meet water quality standards, not waters that look like 
they might fail to meet water quality standards. Furthermore, states will have difficulty 
determining when a water body is “threatened.” For example, assuming that TMDLs regulate 
nonpoint sources, the variability of weather make it impossible to predict whether or not a water 
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body that may appear to be threatened this year will in fact be threatened or will fail to attain 
water quality standards next year. This will lead to guessing games and over-regulation. 

In addition, the proposal dictates that TMDLs be established to implement standards year-round. 
TMDLs should not be unnecessarily restrictive in low flow seasons. If necessary. TMDLs for 
different seasons should be established. 

Moreover, as discussed earlier, this definition’s embedded requirement for an implementation 
plan renders the definition objectionable since such plans are not authorized. 

“Impaired Waterbody" 

The proposal defines “impaired waterbody” to include waters impaired by "pollution" or an 
“unknown pollutant.” The definition also differentiates between thermal discharges from point 
sources and thermal discharges from other sources. None of these mandates is supported by 
statutory authority. The Clean Water Act is devoid of any mention that waters impaired by 
pollution or unknown pollutants should be listed. To the contrary, it suggests that only waters 
impaired by identifiable pollutants that are suitable for calculation should be listed. The listing 
and TMDL requirements are coextensive. It makes little sense to spend the time and money 
gathering the data necessary to list waters that will not receive TMDLs. 

“Reasonable Assurance" 

The proposed § 130.2 (p) provides that “[f]or nonpoint sources you must demonstrate reasonable 
assurance by specific procedures and mechanisms that ensure load allocations for nonpoint 
sources will be implemented for that waterbody. . . Examples of specific procedures and 
mechanisms which may provide reasonable assurance for nonpoint sources include state, 
territorial, and authorized tribal regulations, local ordinances, performance bonds, contracts, cost- 
share agreements, memorandums of understanding, site-specific or watershed-specific voluntary 
actions, and compliance audits of best management practices.” 64 Fed. Reg. 46047. 

While this definition pays lip service to voluntary measures, in practice EPA will rely on the 
breadth of the definition to require regulatory controls. In fact. EPA warns that if "voluntary 
measures do not show progress, the slate, territory or tribe may need to establish a regulatory 
approach." However, as discussed above, there is no authority in the Clean Water Act for EPA 
to force states to impose regulatory controls on nonpoint sources. 

The definition should make clear that "reasonable assurances” for nonpoint sources can be met 
solely by voluntary measures. The Clean Water Act does not allow EPA to require any more 
from the states. 
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V. The Economics of the Proposed Ruies 

The proposal will have a serious economic impact on fanners, individuals and small business 
owners, in addition to the other serious flaws with the proposal discussed elsewhere in our 
comments, the EPA failed to prepare the required economic analyses of the impact on these 
entities and has not fully recognized the significant costs the new rules will require. 

The Regulatory Flexibility Act (RFA), as amended by the Small Business Regulatory 
Enforcement Fairness Act, requires Federal agencies to conduct an initial regulatory flexibility 
analysis describing the impact of the regulatory action on small entities. Although the EPA 
certified that this proposal would not have a "significant economic impact on a substantial 
number of small entities,” the EPA apparently ignored substantial costs that the rules will impose 
on farming operators and individuals. Such costs will result directly from the proposal, since the 
proposal requires states to develop TMDLs and implementation plans which apply to nonpoint 
sources. 

According to the proposed Section 130.36, if states fail to follow the proposed rules or if EPA 
chooses to regulate interstate or boundary waterbodies, EPA will produce and implement its own 
TMDLs and plans. Therefore, the EPA incorrectly certified that the proposal did not affect 
individuals and businesses since EPA asserts the authority to regulate such businesses and 
individuals as part of the proposal. 

The costs of implementing the TMDL management strategies will be significant and will be 
home in large part by small entities, such as agricultural producers, forest landowners, and rural 
communities. Once a TMDL is in place, the landowners within the watershed will need to 
implement preventative and/or restorative land management practices. Through experience with 
the current TMDL program, AFBF has found that significant costs result when TMDLs are 
applied to fanning and agricultural operations. According to the proposal, a TMDL is required to 
allocate loads both to contributing point and nonpoint sources. These allocations are intended to 
restrict the amount of effluent that may be discharged into an impaired water body from 
contributing sources. Once these quantitative load allocations are established, the proposal 
requires that they be implemented by point and nonpoint sources alike. EPA provides that point 
source allocations are implemented through NPDES permits whereas nonpomt source load 
allocations are implemented through a wide variety of state, local, and federal programs, many of 
which utilize Best Management Practices {“BMPs”) to control nonpoint source pollution. 

Many members of the AFBF own land and/or live along or near waters listed on the Section 
303(d) lists in various states and therefore will be subject to the federal TMDL allocations. 
TMDL load allocations will require many of the AFBF members, those who engage in nonpoint 
source activities, to implement BMPs that are based upon the load allocations set in the TMDL. 
BMPs are restrictions placed on land usage, such as adjusting planting and harvesting dates, 
removing sediment from runoff, engaging in crop rotation, building dikes, creating buffer zones 
and controlling the rate, timing and method of fertilizer applications. 40 C.F.R. §130.2(m) 
(defining BMPs to include "structural and nonstructural controls and operation and maintenance 
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procedures"). The costs to these farmers and agricultural operators have not been quantified bs 
EPA in its analysis of the proposed rules. 

For example, limits imposed under an EPA TMDL adopted for the Garcia River in California 
alone have imposed well over $12 million in costs on individual farmers. According to estimates 
by professional foresters, the TMDL limits imposed on Larry Mailiiard will cost him 
S 1 0.602,000 at a minimum. See Declaration of Michael Howell, 'J 9 (attached as Exhibit 2>. 
Similar limits on William Barr will cost him a minimum of $962,000. See Declaration of 
Michael Howell, 1 10. Likewise, similar limits have also cost Guido and Betty Pronsolino a 
minimum of S758.000. See Declaration of Randy Jacobszoon, 1 9 (attached as Exhibit 3). 

These significant costs to farmers and landowners may outweigh the benefits from the proposed 
rules, especially where voluntary nonpoint management programs are already being used to 
effectively control these sources. EPA should evaluate the significant costs to individuals and 
small businesses from applying TMDL requirements on nonpoim sources against the potential 
benefits before adopting the proposed rules. 

In addition to analyzing costs imposed by the proposed rules on individuals and small businesses, 
under the Federal Unfunded Mandates Reform Act. the EPA must prepare a written statement, 
including cost-benefit analyses, for proposed rules with “Federal Mandates" that may result in 
state, local and tribal governments' costs in the aggregate, or costs to the private sector, of $100 
million or more in one year. By suggesting that this rule will cost such governmental bodies less 
than $25 million in any one year, EPA ignores the significant impact on cooperating federal 
agencies, tribes, or other state agencies such as departments of agriculture, natural resources and 
forestry, soil and water conservation districts, and others which will be involved in implementing 
the rales and developing TMDLs. EPA's arbitrary and capricious failure to prepare a Regulatory 
Impact Statement which thoroughly accounts for these costs can invalidate the proposed rales. 
See Thompson v. Clark. 741 F.2d 401 (D.C. Cir. 1984). 

As examples of the EPA's glaring omissions, the EPA' s estimated costs in the proposal do not 
fully account for the cost to federal agencies (such as the Forest Service and USDA) resulting 
from watershed assessments and prioritization, developing land treatment plans, monitoring and 
evaluating progress and adapting to needed changes in management, and working with other 
landowners and stakeholders within a watershed which will be required by the proposed rules. 

Further, the EPA states that the proposal is not subject to review by the Office of Management 
and Budget (“OMB") under Executive Order 12866 because the proposal is not a “significant 
regulatory action" without any explanation. Based on our experience with the current TMDL 
system, the proposal will have an annua! effect on the economy far exceeding $100 million and 
raises several serious policy issues which require review of the proposal by OMB. 

The failure of the EPA to evaluate the costs of the proposal requires that the rales not be 
implemented and a thorough study of the economic impact of the proposal be undertaken. We 
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urge the EPA to prepare a regulatory flexibility analysis and carefully analyze all the costs of the 
proposal so that the adverse economic impact of the rules can be eliminated. 

Again, we thank you for the opportunity of comment on the proposed rules. 


Sincerely, 


Richard W. Isew/her 
Executive Director 
Washington Office 
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State expend 319 money in .that way. And so 1 think that 
that is -- that statement and the cite to those two 
section* of the Act ia really a reach. 

Region S' a perspective is that direct federal 

authority over non-point sources doesn't exist and 

\ 

certainly we've' never asserted that type of authority in 
context with any of the THDL s that we've established. 

Q. 1* Carol Browner your boss? 

A. Ultimately she is. 

Q. If she tells Rsgion S to do something, does 
Region S's perspective make any difference in the world? 

A. EPA's regions have a graat deal of discretion in 
how to apply regulations once they're established, and we 
are certainly obliged to apply the regulations, but when 
it comes to most decisions that we make in the regions, 
Carol Browner does not decide them; they're decided by 
che regional administrator or by the regional 
administrator’s designees. So while it's true that -- 
I'm not even sure it's true that she is my boss, 1 
honestly don't know the answer, but certainly we pay very 
close attention to the directions we receive from 
headquarters but what we implement are the regulations in 
the statute. 

Q. Certainly Congress is your boss, is it not? 

A. Ultimately. 


EXHIBIT 1 1 
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MAYER, BROWN*; PUTT 

Fredrick: S. IrwS (SBN 117603) 

Dtvid C. Bokod (SBN 1578M) 

2S0 S. Grand Avtoac, 25fc Root 
Loj Angel**. OA 90071*1503 
(213) 229-9500 • 

Asonxyi far *Q Fjmanrff* (tee fignitme p*g* 
for complete t* af ptotjfft' isnaeyt} 


IN THE UNTIED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA 
SAN FRANCISCO DIVISION 


■A 


OUIDO A. PRONSOUNO «ad BETTY J. 
PRONSOUNO *> TRUSTEES tor tfa 

GUIDO A. PRONSOUNO AND BETTY 
PRONSOUNO TRUST, THE ) 

MENDOCINO COUNTY FARM BUREAU, ‘ 
THE CALIFORNIA FARM BUREAU 

FEDERATION and THE AMERICAN 
FARM BUREAU FEDERATION, ) 

) 

PUmtifft. 
v. 

FELICIA MARCUS. Regional 
Admmi*BUor, U_jd Stum Entraestnal 
Pioiecticn Agency Regina 9, CAROL M. 
BROWNER, Admmuwsnr.tWitdSnM , 
Environment^ Piancdw Agency, md THE ) 
UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY. 


No, C 99-101 WHA 


DECLARATION OF MICHAEL HOV 


Drfmdmtt. 


EXHIBIT 2 
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DECLARATION O T MICHAEL HOWELL 

MICHAEL HOWELL, being duly cautioned that he is milting this Decicsaos : 
penalty of perjury, totes u follows: 

1. My nrae it Msehaal Howell 1 live m. Meodocisso County. California. tad 
been a liaeuad Protections! Forester in the Sot* of California ainee 1981. Among my el 
are Larry Mailliarf end Wffisam Bet. 

2. la sty capacity at a Professional Forester 1 am generally familiar with the F 
Practice Act £ Board of Foreroy r equirem ents that the California Department of For 
(CDF) i mp l em eng oa timber hnveaiag. When 1 p r epare a Non-industrial Timber Manager 
Plant (NTMPt) or Tsmber Harvest Plata (THP»1, 1 tncorpome the rules of the Forest Pra 
Act and Board of Forestry Rules. 

3- I firs learned of 6 k USEPA Tool Maximum Daily Load (TMDL) for the Of 
River is the fall of 1997. At that time, the TMDL was in proposed font and had not 1 
formally adopted by EPA, so I did not tales it into account in the NTMPt and THP* 1 prep 
at that time. 

4. I submitted t drift THP for Larry Mtilliard on February 4 , 1998. The THP 
reviewed by, among others. CDF and the Regional Water Quality Control Board (the Reg) 
Board), On March 20, 1998. CDF requested that I provide theta with additional informs 
concerning the mitigations pnuaa! is the THP to address EPa's recently established TM 

5. On May 11, 1991, the Regional Board made specific recommendations legate 
compliance whh the TMDL. Many of tfaeae recommendations do not hava any basis ta 
Forest Practice Rules but are requirement contained in the Draft Attainment Strategy for 
Garcia River TMDL (at of the date of this declaration, the Draft Attainment Strategy has 
bees adopted by the State). Tbaaa requirement* included that the Mailllards refiain f 
harvesting is ce rt a in arear, retain mote than five trees greater than 32 inehai dbh per linear 
of centra watercourses; redesign certain mads; inventory tediment delivery sites: comas 
correcting all inventoried titet u part of timber harvati operations; and tuck certain roads. 


185 


1 

2 

3 

4 

5 

6 
7 
t 
9 

10 

n 


6. Mr. Tom Osipowiehof CDF told at tint if wr did not comply with iht Rcgi 
Bond’s recommendation] i xgardi rn EPA'i TMDL, (fast the plan would not be signed. 

7. I toadied ftmtk Recfcmah ctftM Rcpwl Board to discuss these masters. 
Rcdsmutb echoed Mb. Om)«w » SlL , smini dm USHPA wu fatting die Sate to implement d 
measures. Ms. Osippwieh steed this be wouW act sip off oo the THP vsch! we afire* 
comply with the TMDL nsqtsrsseats outlined by the Regions) Board. 

8. On May 14. 1991. Ms Hetty Ltmdbcag viseed the Maflliard Ranch to evtiutu 
proposed THP relative to the Garde River TMDL. Doting the i nspe c tion. Ms. Uadi 
ixcommeodad that the THP be amended to include a basaUna s e dim ent inventory and 
commitment to correct all sadtoatt sstea identified «J pan of timber harvest opera tx 
Became of ihethreetof dec a) and the Act tint th* plan had bees held up for 2 moeths w 


12 | 

13 I 

14 | 

15 | 

16 j 

17 I 


the CDF and Regional Board worked aid TMDL issues, w» tDCOiporated thcac tocammcndan 
into the phot. 

9. h is difficu lt to provide a precise esti m i ta of the total coat to the Mailliarda of 
TMDL*hajed restriction] is their THP. However, it t minimum I es ti m ate due those et 
include the following: 

» Ownership inv ento ry of con trollable sediment sources 
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@ SJ.O&aere - SW, 000.00; 

b. Ownership in v e ntory of unstable areas @$3.0C/aore * 542.000.00; 
t. The retention of five stan d in g emtifer prater than 32* dbh per 
every 100* of ill Claw I and Q wataremuses within th* lift (into 
perpet ui ty) of the THP. Thane is apptc xn c saly 210,000 fact 
of Ciasa 1 and D wsteroosraas o the property which would require: 
210.000 • 100 » 2,100 zones 
2,100 x 5 trees > 32* dhh - 10,300 trees > 32* dbh 
A 22’ dbh tree has a p pro nc hna tely 1,000 board feet of timber 
with a value to the landowner at today*] market, of 
appr o xim atel y S1.00C.00. Therefore, by reaming 5 trees 
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1 pe ate An 33* dbh per twj 100 fist of C2a» 1 

2 and n wsmtcouxse* foe minimum cots to landowner 

3 wffl be (t lean 310,500,000.00. 

4 Tbet* xie by no aati the only easts They sc empty those for which 1 an pro’ 

5 re as o nab ly reliable estimates. 

6 10. Dow in the summer ofl991 1 went fcroogh a atrnilar process for WDIu.-n B 

7 During th* review pro w for hii NTMP, the Regional Board made • sambo 

8 n som mcndwcaa based on EPA’s TMDL. 1 responded to their recotnrnertdaaons by isdtid 

9 severe! requirements in Mr. Bet's KTMP, ISta 1 had dons for foe MaiUiard'j THP, that WO 
10 1 not otherwise be mandated. These included the following: 

1 1 | a. Ownership invcoloty of controllable sediment sources 

12 of SS.OO/sere • SI 0,000.00; 

13 b. The r eten t i on of five s a nd i ng conifers giuie than 32" 

14 dbh per every 100* of all Class I and II watercourses 

15 within the life Onto perpetuity) of the HTMP. There 

16 is apprtudmsaly 25.410 foil of Qtss 1 tad D watercourses 

57 on the property which would require: 

IS 25.410 feet • 100 * 254 tom 

19 254 x 5 trees > 32’ dbh • 1,270 trees > 32" dbh 

20 A 32* dbh nee fans approximately 1,000 board feet of 

2] umber with a value to foe landowner at today’s merit a 

22 of approximately 3750.00. There fore , by tctaimni 5 

23 owe* gratae due 32* dbh per every 100 feet of Class I 

24 and n wttertoures foe minimum cost to landowner will 


25 be « least 3952,000.00. 

26 ll.l argued with Ms. Lund bo rg about thtse natjuimnenta.' in particular the inelusi 

27 «f foe requirement te retain 5 conifer* grttlrt than 32" libfl along pv^y 100 linw fe#t 6 

28 Class 11 watercourse. Ms. Lundbcrg agreed to ratals 28" dbh crew If 32" dbb trees were t 
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proas Tbett ire by no ssust 6* only ears. They in amply them for which j cm 


rc&sooibly rcliabi t cstjsnuss. 



Signed s UHah, Ccllfenu shii 
day of , 1999. 


Notary PuEHF 
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MAYER, BROWN k PLATT 
ftedriek S. Levin (SBN 117603} 

Dtvid C. Bound (UN 157U4J 

130 S. Criaa Avenue, 25th Floor 
Un Any.-to, CA »00Vui$01 
(213) 2ZW9S00 

Aftcraepi for ill PI tins £& f tee t<cunss out 
fat comp lete bn of pietnewv eaoroeyt) 


FOR 




LAN FRANC SCO 


!S DISTRICT COURT 

Sfeo^ ORm 


GUIDO A. PKONSOUN O end BETTY 

BUREAU, THE CALIFORNIA FARM 
BUREAU FHE-FRATTON end THE 
AMERICAN FARM BUREAU 

FEDERATION, 

F .jjtifS, 


FELICIA MARCUS, Repoael 
AjtoiBUtrater. United Stoss 

Eanronmealal PromEflOft Attnev 
Repos 9, CAROL M. BROWNER. 
Admitiiitretcc. United Sixes 
Environments! Protect! on Afenoy, end 
THE UNITED STATES 
ENVIRONMENTAL PROTECTION 
AGENCY. 

Defendentt 


No. C 99-1S2S WHA 


DECLARATION OF RANDY 
JaCOSSXOON 


«h>mu line sxrcteuoi 


exhibit 3 
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l 

3 — | 

3 RANDY KCQ3S2 QQN. beat 6dy cratimed but be b JVebntior ' 

4 under penalty of po Jury, eater u teSSowr. 

5 I. My Mate a Ready l a a a frt nxe i I Bvt in Mecdoeino County, California, 

6 end bevt been ■ licensed Professional Fo mter in the Sate of Cafifoaria emoa 1995 

7 Among tny cites ere Quids end Betty froneeiinn 

* 2. lc my eapaeby m e Professional Femur 1 es aoulSer with tt* 

9 requirement! the: At Ctlifeou* Deptrtmoa of F o r cwy (CDF) ib^omc on tinw 

10 harvesting. When I prepare Nao- Industrial Tlnber Manigemem Flint (NTMFs) tad 

11 Ticth* Harvee: Flint (TKP). I inaarpome Sit CDF roqubtmenta it i matter of course. 

12 i. 1 fiat icentod af tbe USCFA Total Maximum Doily Lc*c rTMDt-; for tie 

13 Osrea River in fisc fill of 1997. At that tin*. *e TMJtS-wei in proposed tocu and bid 1 

14 net bees fcmilly adapted by EPA. le l did not tiles fct into in the NTMFs and 1 

15 TWl I prepared n ttw tone. 

16 4. Tbe fizit NTMP/TH? rbu I ttibslttrd to CDF ftp a j p t o v el frtorihg , 

17 EPA's adoption of tbc TMDL for dv» Girdi River wu tbc Giarvjli THF. To foe belt 
It Of my recollection, I subtnieed tbc Oiinstl TH? fat June 1991 a CDF for * promt 

19 known is “FiiR Review." First Review b 1 procedure whereby a Prnfesional Fomter 

20 met u rayitif can moral’. c draft NTMP/TH? to CDF for roil**. CDF ten typicUty 

21 returns the draft NTMP/THP with quinlaas md recfetamndctioei in my eotpcctsace, 

22 the Professions! Forecter normally responds to CDF*! queationa md re w g mijm d iii oai 

23 (same of which tnmew CDF fieto.atbsr imsnetad agent**, tech «i the Repeal! Wear 

24 Quality Control Bond) R m orwtltr iaapccocei taown at the Vro-Harrai Inspection. 

23 3. When CDF returned tbc GltaoU THT era. is tbe euiamar of I9SI, the 

26 Regions! Wt» Qualify Control Board included a eubaamUel number of 

27 reeontmendxtai (fall did use sppCJC to Be to hive my bleu fat CDFi own rtpuletiorj 
2 g s pocifioell ) i litw-spedflc udimmadoa reduction plan for tbe TKP area. 

«w»iuu»itee*Mt*jct 
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1 6. Dam* the Pto-Hanraa Inspection fer the Giannis THP. I tharefnre u'ttd 

2 the n qg pgmjv q of CDF end the Rap one.’ Wear Quality Contra! Board who wot 

3 preseatwhy these rwccundnasiaa wot SselndeA The Reponel Wstei OtuiLc Cotu-.t j 

4 Board neproetnirive who wee present, Hofiy Lmdbcn. teM me bet the Regietud Water 
J Quality Ccertnl Board was begtrmiag id amie there and other wconanendrions become 
« ERA bed adopted « TMDL fat be Oareia River. She alto uid hud cmU the Regions! 

7 Wear Quality Camel Bend could adopt a TSOI, and as attainment ewag of to own 
E (something that hat sd& set beat dees aa of tha data 1 am signing bis Declaration t, fe 
9 would be implementing ERA'S TMDL oc a temponry basis. Ms. Luadborg made it 

10 dear to tsw ihaa In* issues rsrtwd by the Regional Water Quality Cootru! Board wart <*) 

1 1 directly based ct the ERA TMDL asd (b) muiduory If the THE was to be apptoved. 

12 In order to get CDF eaprove) of tha Oiaaoli TKP, 1 tharaforr included tfc* items needed 

13 to satisfy the TMDL in the Sad version of ths THF. 

J4 7. Later in be reamer of 1391 1 west through a similar process fx QuStto j 

1$ and Betty PrcnsoBna. During tha NTMP review process, the Regina? U'stsr Qaiily 
Id Control Btaad made a nmaha of N co t aam dstions bared on SPA'; TMDL. 1 rc^tr^cd 
17 to their raconimoariarioBt by including several requirements is the Pre-nsohno's N7MP, j 
II like 1 bad done in the Cdanoli TKP, that would net otherwise be rsndiord. These 
19 included the following: 

20 1 a. Owoaship tovemay of rrettrolbble sediment sources from all toadt, 

21 5 keadinp. ridd wib and apinitn#*' betimes roust be convened to NTMf 

22 j by 6012000. 

23 b. Ownership inventory of unttahle areas oust ba smttndffd to VTMP by 

24 60/2002. 

23 e. Retention of at lain five Handing eo ftlfrn greater than 32" «hb per 100 

2 t fas on cl cion 1 and S wtsrostnes. If trees grata ban 32* dbU do net J 

27 exist, tha five largest eces rust H JtveO. 

"l 

| sku Humane wots* 
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t 4 No timber harvestioj, rood eoassoatoa. reecastruedoo or up#».r , .‘'; o' 

2 roads shall osar bet* to October IS ad Miy 1. 

3 t. Later xb the meaner of 19ft, 1 spake to Mi. LundSorj less about the 

a rumetieu flat wot beat* nqubod Is the NTMh to «ti*fy EPA'a TMDL. She 
5 responded Am t bar wr» indeed teqawd. nd tbs XTM?I woold not be approved 
< without (hem. ! obtervti that fc mi Body the a lonsii would be Sled over (boat 
7 mtr i cdaa e. Ml. Ldodberj ipn 1. bee said tbs be Rational Water Quality Control 
t Board bed oo choice hsrouae ETA required tbOK restrictions is order to achieve th* 

9 EPA issued TMDL. 

10 $. It it difficult to provide a precise erwsete of the coal cost to the 

11 PronaoUsoi of ibe TMDL-baeed raerletieoa to their NIMP. However, a: a minimum 

12 1 estimate flat those oocts tschtde the ftJicwtnc 

1) a. Ownership iavsiaxy of caaroUable sediaeat tomes • S5.0CO.OO 

M b. Ownership tnvacuuy cf uastsbie ini - S3.000.00 

15 c. The rreaftB ef five standing conifer poser (has J2“Ubb per every W 

16 :if <E tint I and H wtxrcaorcet wlflis flt life Onto perpetuity} of the 

17 NTttg. Them Is tpytrorirnsrly 15,000 fmt of Past I end B wwutoiirecs 

IS oo th* property which wnuld require 

19 15,000 feet * 100“ 150 hones 

20 150 a 5 trees > 32* dbh ■ 750 sacs > IT dbh 

21 A 32* dbb gee has ippmuimit e l y 1.000 bond feet of timber with e value 

22 it/ the iuidowner at today s matte ul epprcximstsly 51,000.00. Therefore, 

23 by training 5 traex cc r .tr this 32 dbh per every 100 fee*, of Cut 3 and 

24 3 wraniMw 6 m mlaWsa cos to hodaecer vriS be at leas 

25 5750.000.00. 

26 
27 
23 
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PROOF OF SERVICE 

I am employed m the County of Cook, State of Illinois. I am over the age of 18 i 
not * party to the within action; my business adtbnss is 190 S. LsSalle Street, Chicago, 
Illinois 60603. 

On November 23, 1999, 1 certify that I served the foregoing document described a 
DECLARATION OF RANDY JACOBSZOON by overnight delivery to 

S. Randall Humm 
U.S. Department of Justice 
Environmental Defease Section 
601 D Street N.W. 

Washington DC 20004 


and by U.S. Mail to 


Joseph J. Ertcher 
BEECHER A VOLKER LLP 
436 14TH Street, Suite 1300 
Oakland, CA 94612 

R Scon Puddy 

Leboeuf, Lamb Greene A McCne, L.L.P, 
One Eabarcadero Center, Suite 400 
San Francisco, CA 94111 

La Juana S. Wilcher 
Paul C Freeman 
D. Randall Barn 

Leboeuf, Lamb Greene A McCrat, LX J. 
1875 Connecticut Ave., N.W., State 1200 
Washington, D.C. 20009-5728 


Executed on November 23, 1999, at Chicago, Illinois. 


Susan E. Brice 


Type or Print Name 


Signature 
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DEPARTMENT OF AGRICULTURE 
omce or -me secretary 

WAS lIlW CTO A. AC SC r&x> 


XT 22 ISS9 

The Honorable Carol M Browner 
Administrator 

Environmental Protection Agency 
401 M Street S.W. 

Washington, B.C. 20440 ' 

Dear Ms. Brownes-. — 

Thank yon for the opportunity to review and comment OB the Environmental Protection Agency's 
(ETA) Proposed Revisions to the Water Quality Planning and Managomeot Regulations, 40 CFR 
Part 130, regarding Total Maximum Daily Loads CTMM-); and the Proposed Revisions to the 
National Pollutant Discharge ECramaiko System Propam and Federal Antidegradatwa Policy, 

40 CER. Part* 122, 123, 124, and 131.asotikishediatiie Fpfcns/ffrTfdo- nn A.,p.ioyt 1999 ’ . 
USDA combined comroeats on these two proposed rtgidanoes because many of our concern* 
me stnular Ear each proposal. 

We ilure with EPA common goals and dedication to water quaEty protectioo. and we have a 
long history of working cooperatively in this regard Part disagreements were over the approach 
to meeting our common goals. We coatinue to believe that programs based on land management 

decisions, planned with consideration toward water quality criteria, ate most successful when 
dealing with nonpoint source (NPS) poltimon control We believe this approach avoids costly 
analyses that yield information of insufficient precision and accuracy for establishing meaningful 
NPS pollution control, and it may avoid unnecessary litigation In developing our water quality 
programs we ndy on extensive analytical and field tested methods that have been developed 
over many years using the best science. We offer these comments and emphasim that w* wish 
to work constructively toward a comprehensive water quality program that ts efficient, uses the 
best scientific information, reduces litigation, and most importantly, results in improved water 
quality. ■ 

to general, wo fed that if the proposed rules are implemented, they will likely ranee disruption to 
existing NPS control programs that have proven to be effective and will unnecessarily divert 
scarce resources to a top-down, process-oriented approach that may not work for NPS pollution 
control. We realize that implctnentanon of NPS pollution programs has been varied throughout 
the nation over the past two decades. We believe this situation is primarily due to a lack of 
funding and the same commitment that was mide fat point sources. We would dice to work with 
EPA on developing the following alternatives to the proposed regulations as they relate to 
agricultural and silvicultural operations; 



AN EQUAL O^OUTuwTt £Mn.OYCR 
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The Honorable Carol M Browner 
Page 2 


1. Strengthen activities of Sectioei 2Q« and 3 19 to Hal these become the primary toob 
for addresting NTS poihitioo. mchufiag agneultwil and silvicultural opesatiooi As 
you know, the magnitude of N?S problems a mart daunting rod complex ban with 
point sources; yet EPA appears intent to manage NPS an the sane manner u poim 
sources, bur accelerated, hha*Ukn27yeinofliaidwodc on poim sources -and 
ballons of dodart- to obtain the water quality improvements w* have today. To 
control NPS, «* mod a broader timeframe and greater commitment to adequaes 
funding, enhanced partnerships, local decision making. tad use of proven land 
management techniques, including voluntary, mcentive-baeed programs. 

2- Use the existing EPA Water Quality Handbook (i*-, *SAM3r) as guidance for 
Stiles and encou/age them, through increased Busting and flootatoy, to develop 
efiectiva programs to cool/ul slvicubsnl and agricultural NPS pollution, consistent 
with Sections 20* and 319. 

3. Supplement existing agreements between the Forest Service and States to id entify 

muugement standards for road ootutructioo. rccotuauctioa. rod operation and 
maintenance 

Our specific comments on the proposed ndes art enclosed. They are organized by badgmeei, 
Legal, limitations of science, cost*, irdtfimng nonpoint soerce. scope, relation to Coastal Zc,«» 
Management Act threatened when, episodic events, reasonabk progress, ami top-dam 
approach. 

If l can be of further ass i s t a n ce regarding our suggestions and comments, please contact rot 
Sincerely, 



James R Lyons 
Undersecretary 

Natural Resources and Environment 

Enclosure 

cc: 

Glenda Kumistoo. Deputy Under Secretary, Natural Resources and Environment USDA 
Ann* Kennedy, Deputy Under Secretary, Natural Resources and Environment, USDA 
Michael Dombeck. Chief, Forest Service , USDA 
PearReS. Reed, Chief, Natural Resource* Conservation Service. USDA 
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US DA COMMENTS ON PROPOSED RULES TOTAL MAXIMUM DAILY LOADS 
(TMCDL) AND NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 

(HPDES) 


introduction 

TheDeparttneor of Agriculture (USDA) his t long wotting ndmoastip with the Environmental 
Protection Agency (EPA)jnd we appreciate the opportunity to comment on the proposed rules 
for revision* to the Tool Maximum Daily Load (IMDL) regulations and revisions to Federal 
Antidegmfation Policy and National PuCutant Discharge Fllminatioa System Program (NPDES) 
in stqrpott oif revisions to the Water Quality Planning tod Management Regulation. 

Through our science-based experience^ UXDA coosdere that the roost effective oans fix 
controlling the generation of nonpoint source (NPS) pollution, such as those activities died in 
the proposed EPA rule* is fey designing sad spptying preventative ant restorative wonted 
management practices. The success in applying tiinsc practice! to control NPS polhxtkm on 
agricultural land, forest*, sod rangelands is well documented and demonstrated in scientific and 
historical fiterature, as well as in anecdotal reports. Censetjuecttty, the potential impact of the 
proposed regulations is problematic because they would liter the asxmaer in which effective NPS 
control programs have been managed. For instance, dunging the designation of stlvtcuhitral 
practices from NPS to point sources ts inconsuteat with authorities provided in the Clean Water 
Act (CWA). established management programs, scientific evidence, and management, 
experience. Although we agree there ir a need for greater efforts to cootrol NPS poUution, the 
proposed regulations wifi place in-added and unnecessary burden on the continuing progress for 
effectively controlling NPS pollution m waters of the United States. 

Before providing you with our concerns with the proposed rules, we offer the following 
commendations on the TMDL rale: 

• The manner in which the regulations address endangered species. 

• Tbn recognition of ur pollution ts a cause of water qusiity impairment 

• The recognition that watershed assessment will be aeededto separate point 
sources from nonpoint sources even in watersheds where both sources impact water 
bodies. 

BA CS GROUND 

We believe that Congress provided for distinct and separate programs for point and NPS 
pollution and i ntended that both sUvicufrurai and agricultural operations would be controlled 
under the NPS program. 

• Section 308 requires the Control of agricultural and silvicultural sources, to the 
“extent feasible", under a NPS program 

• Section 319 requires the identification of waters limited by NPS pollution and the 
development of Best Management Practices (BMPs) to control those sources to the 
*1111x1011101 extent practicable". 
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'• Section 319 recognizes tiatany regulatory program to control KPS pollution is at 
the Sute. »otar the Federal, leveL 

It is unfortunate that HP A hi* continually given less emphasis to Section 3 19, perhaps because it 
is not a required Federal regulatory program. EP A has never published regulations for it* 
implementation, except for the underfoodtd gnat program provided for under that section; 
rather. EP A has directed its efforts toward inoaporatioe ofNPS into point source programs; ».«, 
Section 303 TMDL, and Section 102 NPDES permit propmn. However. Section 319 does 
provide for development of a period program foe NFS pollution control, al t State’ s dKCretion. 

The proposed regulations win undermine 27 yean of the USD A. wotting cooperatively with 
EPA, States and the communities at large in the development of an effective NPS control 
program. Instead, we encourage the strengthening and praperfimdmg of Sections 208 and 3 19 
activities end increased commitment to making NPS cootrol programs work under these 
authorities. 

In the spirit of the President's Clew Watar Action Plan, the Forest Service end Natural 
Resources Conservation Service (NRCS) art available to help, through review and comment, 
EPA prepare regulations for the effective. soenceiased control of KPS pollution under Section* 

208 and 319 of the CWA. 

LEGAL 

We have numerous legal concerns with the proposed regulations. We are concerned with the 
applicability of CWA. Sections 3SS and 402 to silviculture and agriculture; the distinction 
between point versus NFS pollution; the eonsraeocy of the proposed regulation* with Executive 
Order CEO) 3 1332 on Federalism, issued August 5, 1999; and, with the proposed definitions of 
■pollution’ and “pollutant." 

Federal courts have long recognized that Congress specifically drew a distinction between point 
sources awl NPS pollution, tad excluded the hirer from control under TMDL and NFUES. 
Please refer to Oregoar Natural Resources Council v US. Forest Service. 834 FJ2d 8*2 (9th fir 
19871; Natural Resources Defense Council v, EPA. 915 F.2d 1314 (9th Or. 19901: Oregon 
Natural Desert Association v, Dombeck . 172 FJd 1092 (9th. Gr. 1998); and Idaho Conservation 
I-ejuniev Caswell 1996 U S. Dist LEXIS 21980 fldaho 19961 These court decisions found that 
stivi cultural activities, including road building, were example* ofNPS. pollution excluded by 
Congress from NPDES; see Oregon Natural Resource* Counci l, and Idaho Conservation League 
supra; see also. Trustees for Alaska v. EPA. 7*9 Fid 549 (9th Cir, 1984). We believe Congress 
did not think it necessary to expressly exclude silviculture and agriculture from coverage under 
303 or 402 because pollution from those sources was already addressed in Sections SIS and 319. 

The control ofNPS under Section 319 mirrors the control of point sources under Section 303, 
but specifically leaves the development of control programs, including the consideration of a 
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regulstoty approach, with tbe States (Section 319(bX2XB)X Therefore, Congress recognized 
thsr additional processes. such M Federal pvraig. to control NPS polluting wore duplicative and 
not needed to comply with Section 10 J. Sac* tie States have either voluntary or regulatory 
approaches to NPS pollution control, and all Sates with voluntary approaches have "Bad Actor" 
laws, the draft proposed NPDES regulations appear to ignore the Coogressicatl intent of 
Sections 101(b) and 3 19 of the CWAfor the control of Jtlvfewlture and agriculture related 
pollution. Moreover, the proponed regulation ippots to be in conflict with EO 31332, Section 
4<»), whieb cates that a Federal stznse tan ooiy preempt Stat* law “where the statute contain! an 
express preemption provision or diet* is sow other dev evidence that the Congress intended 
preemption of State law_ Section 3 19 (b)( 2 )(B) specifically gives the responsibility for 
development ofNPS coorrols m the States, induing the detarounalion erf the need fix a 
regulatory enforcement program. 

We disagree with die proposed redefinition dm would di ff er e nt i ate between " pollutant" and 
“pollution.” The proposal is tegsily incorrect, is not in keeping with the intent of Congress, and 
tt complicates a cither simple issue The CWAcunesdy defines “pollutant" (paragraph 502(6)) 
with an exhaustive fat of che mi cal, physical, Saoiogicai, and radiological water quality 
oons rit ue n ts tiutt, when evident in water, constitute pollution. The CWA currently defines 
“poUttriotT (paragraph 502(1 9)as that “caused by man-made or nanfodoced alteration of water 
quality.” Congress simply defined >**1 « pollutant and then aid for the pollutant to become 
pottutifltv it had » be mated by btmun intervention, therefo exifoding muni background 

levels ofwater quality constituents. We believe it inappropriate for EPA to use an artificial 
distinction between “pollutart" and “pollution" to exceed the CWA authorities related to "tow 
flow", “degraded aquatic habitat* and “riparian habiac" 

Based on science, we know of the relationship of waterqtuBty to water flow, aquatic habitat, 
and riparian areas However, the CWA (paragraph 101 (^)) authorized States to axarol water 
Hows and allocate water quantities within to jurisdiction A low Sow, even caused by human 
mtervontkm, cannot bn regarded as pollution unless a CWA-de5ned pollutant is present. 
Additionally, we agree with the EPA view that aquatic habitat is essential in reflecting the 
ass ur ance of the "biological integrity of the nation's water.’’ However, we do not agree dial 
“degraded aquatic habitat* is either a “pollutant” or “pollution" in accordance with the CWA 
The condition or health of aquatic habitat is the result or ootneouenoe of water quality, not the 
cause of poBution. 

We are equally troubled by the EPA view of riparian habitat We recognize the important role of 
rfpanan areas in providing Bar and protecting water quality. We also know of the importance of 
riparian habTtar for hs aquatic a nd terrestrial fauna and Sore We do not agree that ‘riparian 
habitat is a pollutant w poBution; like aquatic habitat, riparian hibitat is a product of its 
associated water quality tad other ertvirohmeotal and anthropogenic factors 
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LIMITATIONS of science 

A at trying to «ppty the TMDL proccn and Nei>fc3 penratt to NPS Wtxer Quality 

aampliatKa. load detmraiatkxvaxKi load aaocantmb the atmxntedm*^ end scUobfic barriers 
to connecting watff cptalicy standardsto ipeafieNPS andBMPs. We are cotwemed with the 
lack of appropriate ntcc t j Bi rio a of ihet* weaknesses m the sui^ect r t ydatkro . 

We are also conctraed that lie fidl breadth of stimtiSc fcnowiedg* aay tot be wed 
appropriately by £PA when dealing with NPS. For instance, the prepared ctvishta to «he 
NPDJES n^Bfarioe teftrence a pirn* of socoti&c btere&rc a. swing dot “silviadtwe coombutw 
•Pproxintalely g to 9 percent of the noaposusourcapalluttoa to the Nalioa’s waters.* We have 

been informed that this staiemeat is not contained in tie piper tt> wbkh * is attributed (Q G. 
Nenty end J. L. Michael, 1 9S9, "Effcclof Suifomecuroa Methyl to Ground Waar end Stream 
Quafiiy on Coastal Plain Forest Watershedl"). a a vial te public decitfon nutin t th» 
scientific finding* at* used end referenced correctly. 

The USDA strives to meet and assist other! to meet water quality sunduds (WQS) beceuso they 
b*v* legal Sana in tint they ere the measures of success or imbeare the need for mer* ctingeot 
pollution oontrob- Due to aataal background and variability ofwater tjuiEty, it b reiy difficult 
» relate WQS to tie effectiveness of i&t&vidual BMPs and measured outer qurfby wiw in the 
water column. An expectation that land managers ue provide certainty flat WQS will be met 
undo- ell drcuttutmccs before activities tak» place, as nay be required by National 
Environmental Protection Act aed/crbyaNPDES permit, is ncitHer reasonable nor achievable. 
Available time tad funding for applying tdenee and current models of NPS pollutants io’aot 
allow sufficient precision and rcSabUity to : 

* relate tbe effect of NFS pollution to WQS: 

* allocate water column of iir-cfaojtBel parameters by individual BMP or land user; and, 

« allocate effeas/loads by individual BMP or land uter. 

This lack of ptcciuon and reliability significantly limits the validity of the TMDL and NPDE5 
pel nutting process in esta b lis h i n g load tl l ocarin or foe specific management practicea or for 
individual landowners in agricultural, forest, and rangeUM environments. h is expected that 
more sophfctinted models win he too expensive for prcjeet-lewd ntoottrin* due to high data 
demands and cent of operation For there reasons, BMPs ire amenity based on technology and 
not based on current WQS (existing 40 CFR UQ. and the EPA's “Norpoint Source Controls and 
Water Quality Standards).* USDA has and will co m ime to wotk with others to improve: 

» science and technology to control NFS pottudott; 

* estimates of the magnitude and sources of NPS pollution;. 

* relationships between NPS poi Union and WQS; and. 

* relationships between land management practices and water quality. 

The variability of agricultural, forest, snd rar.gr environments, and the limited rime and funds ‘ 
available to measure actual coneeneracioos of pollutants for -art, watershed, lead id the 
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alternative of using property verified tad calibrated models fbr tstisnalihg pcdhitast loads for 
TMDi- and permittmg purposes However, the development tod use of models may tlso de up 
scruoe funds and turn; that could be used for effective field survey! to identify pottufion sources 
and design and apply BMPs to protest and improve voter quality. Therefore; developing and 
using models should be done way psfidouiiy. Confidence tad refiabiRty for most modeled 
estimates of pofkaasw of aweera in egncuitual. forested or nagt environments an expected to 
bo lest then what cmrraj scftase can provide widt sufficient Brae and binding. Bunion 
available science, USOA woafcf expect that a modeled estimate for sediment in forested 
environments, for instance, to have a petxanofl and refiability lea than plus or minus 100 
percent, at the 95 percem confidence interval Tbit level ofpreriston and reliability is the best 
that can bn expected when requiriag TMDL* rad N?D£S permits for some agricultural and 
tOvicuttural praetkes. It seems das tewd of preosios and reEabaity would be inadequate when 
placing a performance reqetremest on a penafee or anyone to meet specified pothnaw toads for 
iheseNFS sitaanoos. 

Due to the lack of precision and rtlubiirry of (nodding results, poaurioa trading between point 
sources and NPS should only be cocadcred wet the undnxtndng that the certainty associated 
wWj estimates and control of point sources is generally greater than the eeruhny associated with 
emanate* and control oFNPS. When addrtsring pollution tradhng, the regniitjoiss should 
recognize (units imposed by our iswntiSctiadaaacdiat 

COSTS 

The cost analyse* for the TMDL and NPDES proposed rules am inadequate and incomplete. 
There we no cost* displayed for Federal agendas affected by tie role, such as the NKCS and 
Forest Service, and costsfor Hie private sector ate not adequately recognised and accounted for. 
For instance, tie proposed rule would impost significant cost on the Forest SavR* for the more 
than 192 roilfioa acres ofpefalie lands that ere imder its direct managtaneat, aswellasthe 
mtllioai of a iocs uniter local or ptivatt control where it provides assistance. The proposed rule's 
impact wo the private sector will create additional workload and costs for USDA ia providing 
tecisiieal and potential financial as ris tance for TMDL development and implementation. Despite 
the iwjuhrementi ofEO 12846. the proposed rale ignore* these costa, a* well as the <Sr*ct impact 
Oil farmers, ranchers, md small woorflot operators. 

The following are our specific comments for each proposed rale: 

TWL 

The Regulatory Flexibility Act (RFAX 1* amended by the Small Business Regulatory 
Enforcement Fairness Act, generally requires Federal agencies to conduct m initial regulatory 
flexibility analysis describing the impest of the regulatory action on small entities. The EPA 
Administrator certified that this proposed rale would Dot lave a “significant economic impact on 
a substantial number of small entitle*."' Based cr. many years of planning and implementing 
watershed protection projects with State and local government enfiaes, we do tux believe this to 
be art accurate statement The calculated costs of implementing TMDLs set out in the rule 
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appear to befinitcd tabs input oe Stem water quality agencies only. This ignores the impact 
on cooperating Federal agencies. Tribes, or other San faciei suck as departments of 
agriculture, natural resources tad forestry, »fl and hh conservation districts. and others which 
will be involved. Additionally. the costs of inmlemenllny thnTMDL nmutg^ewra strategies "ill 
be vary significant and affi, verylidy, lie boos by mull entities, wch as agneulteil 
producers, forest landowners. and rural communities. Unite may point source polluters, most 
of these *maO cooties wiB not be able » pas oo the cost of implementing these pollution 
control! to their customers became food, fiber, md timber producers do not irmri itv p..« rVt^.- 
price of their products. 

Under foes feteai tJofinded Mandates Reform Act, 4a EPA mux prepare a written statement, 
including cosHjeoefit analyses, for proposed rule* with Tederal Mandates" that may result in 
Stat^ local aotf Tribal governments' cost! in the aggregate, or costs to the private rector, of 1100 
million or mart in one jrear. The EPA is suggesting that do* rule win cost test than S05 trillion 
in any one year. Planni ng and implementing BMP] and pollutant management strategies will 
cost more than S100 million annually bared oo pzS similar experiences inUSDA. If the cos of 
the proposed rale imposes costs in the hundreds of miBiocs of doHais, and potentially bUEoss of 
dollars, then it n essential dot Federal agende^ States, and tie public bare a. greater awareness 
of these costs and ahemsuve means of achieving the dewed tai 

We expect the enounce to States, Tribes, and die EPA is the development and unplemeauion 
ofTMDCs to agniSeaatly add to USDAworidoad daring the next *tol 5 years. Tlti* workload 
and associated con* will result foot watershed assessments and prioritization, developing land 
treatment plans, monitoring and evaluating progress ud adapting to needed changer m 
management, sad woriwgwat other iandowtten and stakeholder within a watershed. We feet 

that the analyses in foe proposed regsdatroos for the RFA, is tmeaded by the Smalt Business 

Regulatory Enforcement Fairness Act of 1996, sad EO 12866 may be inadequate. Once a 
TMDL is in place we understand that the landowner witKn the watershed will need to 
implement preventative and/or restorative land roanagemej* practices to achieve water quality 
when impairment is caused by NFS pollution This wH increase the need for Forest Service 
assistance to non-industrial forest tandowners through State foresters, ud NRCS assistance to 
. firmer* and ranchers to suppbit landowners in die application of additional or dsSmnt practices. 
We believe there is a con to the Federal government that is not recognized in the current 
analyses. In addition, tfcet* may be additional operating costs incurred by the private landowner. 

Contrary to paragraph three. Section V of the preamble, ‘..if adopted. would not directly 
regulate, or impose any new or additional requirements, oc small entities.’ we fed that 
significant costs will be incurred by Federal agencies. State, Tribes, local agencies, aad many 
small entities. Section V actually describes the significant added costs to the private sector when 
each respondent will spend an avenge of 82 horns per niviadtaral activity to collect information 
required by this proposed rule. Nine million small entity private land owners own 58 pereext of 
the Nation'* productive non-industrial forestlands. Most onnadors working with these 
landowners to conduct forest management, build roads, plant trees, and other practices, ere small, 
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independent businesses. Approximately *5 percent of timber purchasers mad road-buildiag 
contractors on fctcsdaitds meet the definition far saaflhwnw-ssrs. Ax comedy whan, the 
proposed regularians pot Federal primacy mtt ttesebuanesses and make the business 
environment more uncertain for knig-tenn investment and growth. 

Additionally, the easts do not estimate those tint wiD be incurred by Federal, State, Tribes, and 
local governments. It would be more helpful to the public, and the large and small entities 

affected by the proposed rale. ifthe costs far implemeniatio# were mere adequately considered 

and disclosed. 

RJSJDEJFINING NONPOINT SOURCE 


NTDES 

We m concerned about the sauce* of information used » the proposed NPDES rale to judge 
that State NFS control programs have filled to the ertent that regularities need to be expanded 
for silviculture. There is credible literature dted. albeit misused, ee to silvicultural opcndwws 
contribution to N?S pollution, but not to its affect on the beneficial uses of water. The citations 
in Section DIB of the preamble are not dear at to whetker or oot BMPs were appropriately 
applied. hi May 1996, the EPA add senior ofSdah of State agencies (Association of State and 
Interstate Water Pollution Control Adminmrarnrt) issued guidance for an approach tor States to 
strengthen their NPS pollution programs. Since it is undear what published information EPA is 
using m substantiate the need for redefining silviadmral situations as point sources, we winder 
whether the May 16, 1996, guidance was oot oni^i, inappropriate, not in place long enough to 
be ef&ctive, or laded to effectively strengthen NFS control programs by die States. We also are 
concerned that redefining sihricultuial situations as ponx rotates may be viewed as foe first step 
to redefining other agricultural situations as pout sourest 

It appears in Sections fUA and UDd in the preamble that EPA is aedgninp tn itcrif 
authorities at the Federal level that it is hesitant to assignto States. Is addition. EPA docs not 
require of itself the same rigor as it does of a Stats in making a determination as to the need for a 
permit We understand that States are required ® conduct in assessment of beneficial uses to 

determine if these uses are adversely affected when water quality standards are exceeded or if the 

standards are to be chunked. Based on this assessment, the Siam taramine whai adtfirional 
measures ere needed. The proposed EPA assignment of additional authorities to itself and 
requiring less of a standard of itself than it does of a State to determine if a permit is required, 
appears to be contrary to Section 101(a)(5), 101(b), and 101(f) of the CWA. This may leave 
EPA open to questions of arbitrary end capricious actions by the community it is regulating. 

It appears that the proposed regulations arc focusing NPDES permitting requirements cm land 
use and not on activities that effect water quality. This may unnecessarily lead to questions 
regal ding the traditional roles of States and local communities having primacy over land use 
Some examples where the proposed ride is foamed on land use are 
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• The proposed regulations do not rccogmre the vast extent ttuiFedenl agtncies practice 
enter support private landowners to pcaosce' sdvicuhum ad build end maintain toads for 
silvicultural purposes. These agencies t n c hi d c the Fah and Wildlife Service. Bureau of Land 
Management, National Park Service, Department of Defense. Department of Energy, Bureau 
of Indue Affiant HRCS, and tt«e Fores Service. These same igendes usually have or assist 
with activities das have anils' effects on water quality as ahncohunl road* (eg. prescribed 
bunting for domestic and wildlife grazing, road buHdrng for access for grazing and recreation 
sites, ml Federal Highway Adminisuatioo Forest bbgbway construction), but these activities 
aro not addressed® the regulations. Leek of inclusion ofthese other activities furthers the 
impressioa that EPA is c h a nging the definition for NPSpoHuuon contrary to CongreaaioMl- 
intent and case tew. 

• States and counties praties silviculture and provide and operate Forest Highways and roads 
for access to practice slvioihure and other management activities. Counties manage 10 
percent of the Nation's forests. As written, the drill regulations will provide Federal primacy 
on these tods contrary to Section 101(h) ofthoCWA Therefore, the proposed regulations 
do not seem » be a practical approach ® controlling NFS pollution due to slvicuitunl use 
on these lands. 

• The term •‘r eformat ion ” is not qualified and ape must acumen permit could be needed if 
reforestation occurs subsequent tn catastrophic events, aach u wildfkeo or re e n ripg a toad 
after a flood. In addsdoo; the proposed draft regulations are unclear about prescribed fire for 
the reduction of Suds to reduce the risk nf wildfire*. This is not a practical situation for lend 
managers and subjects them to a high degree of uncertainty and potential increased costs. 

A more practical approach is already in place in Sections 20$ and J 1 9 of the CWA to control 
pollution from problems caused by silvicultural operations. 

TWL 

Many of the proposed TMDL role changes am based on EPA's new interpretations of dm 
existing taw and redefinition of terms that appear to reinforce foe position that EP A has the 
authority to include KPS pollution under Sections 301 and 303. Bjr treating NPS pollution like 
potot sources, most normal agricultural activities, such as grown; crops, grazing activities, 
animal hus ba ndr y, and silvicultural operations, could become subject tn firture, unreasonable 
regulatory action. This position causes concern within USD A 

The effluent li mitati ons that are required by Section 301 and 303 of the CWA apply to point 
sources only. In the masting regulation for TMDLi, the EPA established anew term, “load 
allocation." This term docs not appear in the CWA. The basic concept io the existing regulation 
is ftaat for water quality-limited waters. TMDLs »rt to be established that include "vast* load 
allocations’’ for point sources, "load allocation^ - for NPS, and "natural background loads." A 
calculated TMDL is the sum of all three elements. U was commonly understood that 'NPS and 
natural background loads were to be estimated for the purpose of setting appropriate waste load 
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allocatio ns . not for establishing NPS lead Emkatioos. The proposed regulation could be 
perceived is a move toward fittuie reptiatety controls for NFS based on load allocations. 

. Relative to tin* issue, we are concerned that the EPAeouftuea the CWA sad costing EPA 
reg ul a tion . In the TMDL preamble, background, item 1. second paragraph, it state* that “Sechon 
303(d) of tie CWA requirea States^ Territories and authorised Tribes to identify and establish a 
priority ranking for water for which csistntg ooiUtion c&rtrolt ire not stringent enough m art.m 
tod maintain _. water quality standards" (emphasis added). Section 303(d) actually refers to 
"effluent limrtarion*," not 'eusunj pollution cono-ofa." Following the language of Sectxoa 
303(d), a reasonable person would conclude Hat TMDLa are to be fixated cm cowrolfiuB point 
sources. OoewouM need te ignore tto Act's actual wonfing to bring control of NPS under the 
TMDL process. 

The EPA's ariar-ale fix the bturring of Section 303(dys original intent it explained in tbe TMDL 
preamble, tern 4(b). The proposed direction will probably prevent the EPA. from eSxtivrly 
addressing NPS in dieir existing programs. Congress drew a distinction between point sources 

and NPS in the CWA tints not adequately recognized m the proposed reguiarioaa. Section 319 

outlines a NPS program for this purpose that is parallel to the Secooe 303(d) process for pona 
sources. The proposed regulations will eliminate the effectiveness of Scetioa 319. lfCoagress 
had meant for all poOutioo sources to bn covered under Section 3C3, there would line been no 
noerf fix' the 1987 amendments that added Section 3 19. This new direction mxj unnecessarily 
trigger si gn i fi c ant public controversy and break-up partnerships that have beta forged to address 
-water quality. U5DA is prepared to assist the EPA to address NPS pollution on USDA public 
lands, M>d to provide assistance to private land owners/users through a voluntary, irceotiva 
approach. 

SCOPE 

Although the proposed NPDE5 regulations are limited in scope. Section V of the preamble 
laavas room for eventual efforts by EPA to not recognize any pact of silviculture as NPS of 
poHutioo (see paragraph 7 of Section V). The nde also duplicates already existing guidance for 
TMDLs that address a watershed improvement plan when water quality is found to be unpaired. 
Therefore, the proposed rule is redundant to regulations under Section 303, and to Sections 208 
and 3 1 9. of the CWA This redundancy is contraiy to Section 101(f) of the CWA. 

RELATION TO COASTAL ZONE MANAGEMENT ACT 

Another concern is the relationship of the proposed TMDL and NPD6S regulations with the 
regulations for controlling NPS pollution control under the Coastal Zone Act Rnauthorizaxion 
Amendments .of I990(C2ARA). administered by EPA and the National Oceanic and 
Atmospheric Administration (NOAA). There is an appearance that die proposed TMDL 
regulations will supercede Section 6217 of CZARA because NFS is being treated (tiEerenrly 
than adm i nistered under Section 6217. 
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Section 6217(g) of C2AXA requires E?A m publish (and periodically revise thereafter), in 
coosuhatian with NOAA. the U S Bsh and Wildlife Service; end other Federal agencies, 
"guidance fix - specifying management measures ter sources of mnpoint pollution in coastal 
waxen." Ma n ag emen t measures are defined in paragraph 6217(g)(5) as: 

"economically achievable measures for the cootrol of the addition of pollutants 
from existing and new catenaries and classes ef neopoiut sources of pollution, 
winch reflect Ihe greatest degree of pollutant reduction achievable through the 
application of (he best aviilahia nonpoist poOutioa control practices, 
technologies, processes, rides criteria, operadag metbodt. or other alternatives.* 

State Coastal Nonpoint Pollution Cootrol programs most provide for the implem entation of 
management nic e s ore s that are bt conformity with this management measures- g uidance 

Is the management measures guidance published by EPA. a description of Section 6217 and the 
legislative history was included. This description indicated: 

“the legislative history (Boor cutement of Rep. Gerry Studis, House sponsor of 
section 6217. as part of debate on Omnibus RrroociBt ti ou BIB, October 26, 1990) 
confirms that, es indicated by the namtory la ng uage, the ' manag e m ent measures* 
approach is technology-based tatter than wtttr-qujdity.iiscd.TW U, the 
management measures are to, be based on tedudcai and eocnoone achicvabtfity, 
rather than on c*n»wid-dBt*t linkages between particular land use activities and 
particular water quality problems. As die legislative history makes clear, 
implementation of these technology-based management measures will allow 
States to concentrate their resources initially on developing and implementing 
measures that experts agree will reduce pollution significantly. As explained more 
fuOy in a separate document, ‘Coastal Nocpoad PoButioo Control Program: 

Program Development and Approval Guidance’, States will follow up the' 
implementation of management meesuret with additional management measures 
to address any remaining coastal watte quality problems.” 

The EPA guidance document further sates 

"The legislative history also i ndic a tes that the management measures guidance 
white patterned to a degree after the poia source effluent guidelines' technology- 
based approach (see 4Q CbR Parts 400 471 for examples of this approach), is not 
expected to have the same level of specificity ts effluent guideUnet. Congress 
has recognized that the effectiveness of a particular management measure at a 
particular site is wbject to a variety of factors too complex to address in a. single 
set of simple, mechanical prescriptions developed at the Federal level. Thus, the 
legislative history indicates that EPA's guidance should offer Stare officials a 
number of options and permit them considerable flexibility in selecting 

management measures that arc appropriate for their Slate, Thus, the management 
measures in this document are written to allow such flexibility in implementation. 
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“An a ddit i on al major d is ti n c ti on drawn in the legislative history between effluent 
guidelines for point scoters and this management measures guidance is that the 
management measures will not be directly or automatically applied to categories 
of nonpoint sources as a matter of Federal law. it is the State coastal 

nonpoint program, backed by the authority of State law that ram provide for the 
implementation of m ana g emen t measures in conformity with the management 
measures guidance. Under section 306(d)(16) of the CZMA, coastal aooe 
programs mist provide for enfo r ceab l e policies and mechanisms to implement the 
applicable requirements of the State Coastal Noopoint Potluooo Control Program, 
inclurfing the management tneasms developed by the State 'in conformity' with 
this guidvxii" 

In light ofthnEPA guidance and EPA's description' of the legislative (astory; we bdieve there 

needs to be a more extensive identification of how theTMDL process will relate to the CZARA 
process. For urnance. the proposed TMDL regulations should speedy how implementation plans 
will relate toongomgNPS activities under the CZARA How will a Stare’s Snction 6217(g) 15- 
year program implementation strategy be coordinated with respective TMDL*? If a StaU 
receiver* approval for its coastal noopoint program, why would a waterbody to be addressed 
under Section 6217 need to be listed on a Section 301(d) list or have a TMDL established? How 
does EPA intend to manage, on the one hand. Section 62 17. with ha NPS control approach 
closely aligned with Secnoa 319. and oo the other hand, manage a TMDL and NPDES program 
that is more oriented to a point source regulatory approach? If the "management measures'* 
approach of CZARA is technology-based rather than water-quality-based, and is not expected to 
have the same level of specificity as effluent guidelines. bow would that relate to the specific 
assignment of pollutant bads for NPS under TMDL? In the 'Final Administrative Changes to 
the Coastal Nonpoinr Pollution Control Program Guidance for Section 6217 of CZARA’, EPA 
and NOAA recognized that aD water quality problems attributable to NPS may not be resolved 
within IS years. If this is the EPA position, how would this type of situation be managed under a 
TMDL implementation plan? 

A dditi o n a ll y, foe proposed NPDES regulations should disclose how silvicultural operations 
under the CZARA will be perm i tt e d. 

SECTION 393(d) LIST OF IMPAIRED OR THREATENED WATERS 

Thera it a very close relationship between Section 103(d) lists of impaired or threatened waters 
and the Section 305(b) Water Quality Assessment Reports subrmttod by Stales There is also a 
very high likelihood that Steles will identify the same waterbodies on each. This is problematic 
due to the ques ti o n a bl e value of Section 305(b) reports. Numerous concerns have been raised by 
various groups and organizations about the credibility of Section 305(b) reports. For instance, 
the United States Geologic Survey (USGS) wrote m Its ‘Water Supply Paper 2400’, published m 
1993, that “two major difficulties predude the analysis of use-support date for determining 
national water-quality conditions and trends. First State-fo-Staw differences in the standards 
and criteria used to determine use support make it difficult to interpret regional patterns in water 
quality, and second, methodological changes over the history of the 305(b) program preclude any 
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analysis of trends’' la Kgfat ofUSGS’ posrion, USD A. wonder* whether the 305(b) reports wia 
be hclpSrl to acog a tei y portray the conditions for watcrtodna that cross Sate borders it has 
also been reported by others that there hum been problems with the accuracy of “measured* 
miles of riven and strews ia the 305(b) repeat, akmg with the number of miles of “assessed" or 
“surveyed" rivers or streams If tie *nple matter of nwasuriagmfloa of a river or stream are not 

accurately portrayed m 305(b) reports, how credible win the identiiicatioa of impaired or 

threatened waterbodies be when the inforaatioo is transformed to »3Q3(tl) Sa? 

Threatened waters an water bodes dm presertiy meet WQS but. because of trends in wuer 
quality data, may nor meet standards u> lie future The Federal Advisory Committee Act 
(FAC A) Committee, which the EPA established, recommended that these waters be put on a 

spociailiss TboEPAbascbosennottotmplemefltthertcotnmeodilJooaod will require 

thr eatene d waters be i n c luded on the impaired water Sat. Sines there is a difference between 
threatened and impaired waters and each may receive tfifferesa management tad incentive 
approaches EPA should accept the FACA C o mmirtfr recommendation anil not co-mingla these 
categories of waters oa the same go. 

flic definition ofPart 4 watrrtKxfies as proposed at 130.27 nay causa the development of a 
TMDL when effective controls «e already in place. Part 4 waterbodies oust become Part 1 
waterbodies if WQS ire not met rt the next fisting cyde (two years). Infect, appropriate land 
management controls may be in place and water quality may be improving, bat WQS may riot 
yee be attained. This may be because it takes longer than two yean for agjvea watershed to 
respond tp treatment, and not because the treatment is incorrect The recovery process often 
takes more than two years Establishment of an improving, tread in water quality Sir a waterbody 
should be sufficient to maintain Part 4 waterbody status. 

Regarding the data and information used to de termin e which waterbodies to include or remove 
fix>m the Section 303(d) list, it paragraph 130.23(e) oftheTMDL proposed regulation indicates 
that the methodology used must "specify exactly what coaditioas must oast before the 
waterbody is removed from the Sa of impaired and threatened waterbodies." Identifying 

conditions that could retnowe a waterbody fiomthe list of impmred and threatened waieibodies 
in marry instances, is efifficuit at best There are marry condition^ both individually end 

ai rmil a lr vejy, that can Impact water quality. To ‘specify exactly what conditions must exist" 
occludes dm States' ability tn utilize adaptive nuiugEroeot techniques. The removal of the word 

"exactly" from the subject paragraph would provide arete leeway for states to-bettcr adapt' to 

new science and technology bar address water quality issues. The methodology should also 
provide alternatives ro allow new information/tnebnobgy to become incorporated into 

assessment protocols, 

NATURAL BACKGROUND, EPISODIC EVENTS, AND WATER QVAim STANDARDS 

The TMDL and NPDES rules assume that all NPS pollutant loads can be controlled all the time, 
regardless of seasonal variations or frequency of occurence of large storm events. It appears the 
proposed ndes ignore the fact that Urge stoma and significant snowmelt events nay contribute 
large loadings that cannot be controlled in a practical and economical manner. Rather. BMPs are 
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usually designed to conool the runoff from 10- to 25-year frequency storm events is a 
maximum. Some of thalarger storms witlhave runoff Out carry loads that are greater tbm the 
total ivaip annual leading and cannot be reasonably controlled by BMPs. A permitting 
process will not overcame the basic physiol and natural phenomenon, either. The proposed tides 
need to reflect toe* nntsai tod extreme vwarioos. 

Moreover, many episodic violations of WQS tie caused by poor tend use and practices that were 
applied more than SO to 100 yean* ago which produce sediment* that are still in the stream 

channel or ty the ‘‘namnT variability of water qoa&y. When 'Stain WQS provide that these 

episodic everts do notecceed the criteria, there is no violation ofWQS. Where State WQS do 
not allow critcrie to be e xceeded by these episodic events, WQS w3l be violated regardless of 
the activity, or lade of activity. {{owner, where the beneficial uses of the water are not impend 
by the criteria being exceeded, or the violation* are caused by the "natural* variability of water 
quality, the State should be encouraged to amend its WQS in the interest of effectively 
controlling NFS. 

REASONABLE PROGRESS 

The Anridegradation Poficy proposed at Sectio# 131.12 oftheNPDES Regulation states that a 
new discharger into a water body that does not attain WQS must show reasonable progress 
toward ananuirg the s ta n da r d. While k may be possible to prevent further impairment bom a 
land disturbing activity, it will be difficult or impossible to show improvement from such an 
activity. This requirement, coupled with the largo number of waterbodies identified as limited, 
may preclude land management activities on a large Dumber of watersheds. 

TOP-DOWN APPROACH 

Although E PA provides States touch of the authority to implement TMDLs and NPDES permits, 
the proposed regulations generally establish a top-dowa approach. Such an approach usually 
altenaiej thc very partners and coopetttors with whom working relationships should be fostered. 
U can also servo to stifle creativity and the development of cost-*ifecsiva.iinp|cmeataiiaa 
approaches at the State te**L Although the proposed role seems to envision extended public 
involvement and calls for multi-party agreements and actions, EPA is proposing a prescriptive 
approach with short, unrealistic deadlines USD A recommends that EPA incorporate a greater 
level of flexibility, incentives, and assistance for States. Tribes, and local governments, and their 
partners in these proposed rules 


*#» 
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DEPARTMENT OF AGRICULTURE 


WMHWMTON. D.C. 1 


OCT 22 1999 

Mr. Gregory Beatty 
Environmental Protection Agency 
Room 2304 NEM. Mail Code 4203 
401 M Street, &W. 

Washington D.C 20440 

Dear Mr. Beatty: 

Thank you for the opportunity to review and c om m e nt on the Environmental Protection 
Agency’s (EP A) Drill Guidance Manual and Exsnple National Pollutant Discharge Elimination 
System Permit for Concentrated Animal Feeding Operations (CAFO). 

The Department of Agriculture (USDA) shares EPA’s common goals and dedication to water 
quality protection. However, we are mneerned with the approach thatJEPA is fostering in the 
proposed Guidanoe Manual. The ntoposed manual appears to be ntaMhhinp poBcy (imt 
guidance) without the authorization of station or regulation Additionally 1 , the proposed manual 
would cause most animal feeding operations (AFO) with more than 300 animal unit* (AtJ) to be 
defined aaCAFOs, thus requiring a permit. We fad tbtt regulating and issuing permits for many 
of the livestock production ficlUtiga in rimllaiteil Revive will mq»sniM»rj«»iyfiii««rwl 
burdens. Also, fee capacity for technical assistaoce does not presently exist to address the 
workload effectively in the timeframe proposed in the Guidance Manual. In general, we feel that 

the course of action and criteria outlined in the proposed Guidance Manual would cause a 
disruption to existing noopoiut source control programs and may create a potentially 
cumbersome permitting procesa in addition to widespread litigation. 

We offer these comments and emphasize that we wish to work constructively with EPA and 
others toward a comprehensive watar quality prepmi that b efficient, uses the best scientific 
information and technology, reduces bureaucratic burden, minimizes potential for litigation, and, 
most importantly, results in improved water quality. 

SectiPJlL?.).? Page* 2-£ 

The defining criteria for AFOs with 300 to 1,000 AU that could cause them robe classified as 
CAFOx states: "A man-made channel or ditch that was not created specifically to cany animal 
waste but nonetheless does so during storm events should be considered a man-made 
conveyance." 

USDA views this clarification statement as problematic sad detrimental to voluntary natural 
resource conservation efforts. Conservation practices or Best Management Practices (BMPs) 
such as terraces, filter strips, grassed waterways, and restored or created wetlands installed on 
land units that may have manure applied on or adjacent to them could be identified as man-made 
conveyances. These conservation practices are frequently used in combination with other 


an eoo-u. oPVonTuwTr employe* 
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practices, such is proper wass utiliziaoc and tannest management, in a resource management 
system tfa is mterded to prevent polluted nuwsff: Unfa (fail proposed dwa ificattop grams, 
most AFOs fat USDA and otters provided techacai assistance for in fa ismifiationof these 
eonaervatiox practices wotdd be cfrsrfflcd at CAFQt Tins would «» that jut extremely Urjv 
number of AfO* would become CAFOs just fame fa operators ** attempting to be good 
stewards. Is other words, voluntarily applying casrevanoo systems would mats the 
conservstioailt open to more rigid rsguhitito. Aba, as a result, livestock operators wait less than 
1 ,00© AU would resist tare vobtttasy anpimeatafat of land treatment ccarervation practise* 
fa fear ofbeing designated a CAFO. 

Voiuoarily instilled cotuervacoe practices fa: improve fa ability of the land to us* nutrients in 
animal waste and mmimtae their presume in sur&x water ruo-off and ground water fad not 
be the deciding criteria fadasrifksrioa 15 a CAFQ, E?A should encourage Install stioo of these 
types of practices, not doccurage than. The inert presence of these pnetka doss not creels a 
greater risk than that which would exist bad theprsaiees not beat nutated. Matty of them 
conservation practice or BMPi am planned and designed to drven runoff control erorioo, and 
fitter poButant* 60m rua-off We recommend that criteria should focus instead ouquaotity of 
animal waste applied in relation to the ibi&y of fa land to atrinsiiat* and crape to use the 
nutrients applied, A disttooxxt needs to be sada that BMPs Or conservation practices installed 
on a field to comet a naturel resource prabicst should not be intruded in the broad category of 
man-made conveyances which may cany animal wastes directly to anxtiving w*Br body 
without appropriate asstraihdon oftreatmem. 

Also, with respect to the man- made conveyance criteria, the presence of fitijS tile lines 
(subsurface drains) needs to be better addressed. A Urge percentage of the cropland fields in the 
United States have some subsurface drainage presets, and including aii these operations it 
potential CAFOs is unrealistic and nor based cm sound science. Moreover, the negative water 
problems that have been associated with subsurface drains are commonly fa result of over" 
apphotfa of waste water through irrigation iyOem* of manure. land with subsutfint drains 
receiving raumjre applications in accordance witfa acceptable nutrient management guidelines 
should npj be included in tha '•conveyance'’ definition. 

This section addresses discharges in excess of a 2S-year, 24-hour storm The terms “chronic 
rainfall events'* and “cataimjphie •vents' are ambiguous; they need to be defined. The phrase 
“excee de nc e of water quality standards’ needs to be defined, as well as the basis for this 
determination. Does "exceedence of water quafity standards" refer to the discharge of the point 
source, or the water body the point source outlet! into? We have a concern, that if this 
“exceedence" refers to the point source, that this statement could be applied to alt CAFOs. Ifall 
CAFOs are required to haws aero discharge up to a stem event left to lie discretionary decision 
of a permit writer, development of a CorepreheaEv* Nutrient Management flan (CKMP) would 
bo almost impossible. 
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We strongly ifisagree with the Ua paragraph. Operational records and detailed plans rtquued, u 
part of* CNMP, foouid NOT be available to the public. The Natural Rcaoutccs Conservation 
Service fajt » pokey of not nitaaai conserv ati on plant to the public. This is a “right to privacy' 
issue; making these plans public wUI increase tfo wimb^ of unwarranted nuisance suits brought 
against livestock producer!. 

Sss3ssi23Ji 

The Certified Crop Advisory Program of the Americas Society of Agronomy does not Save a 
certification program &r individual* to develop CNMPv The section of die Guidance Manual 
should be changed to reflect this matter. 

Section 3.3.2J 

Testing soils annually ts determine nutrias contents (except possibly nitrogen) is too frequent. 
The proposed guidelines wiU create an unnecessary burdeo. Most Land Gnat Universal** 
recommend 3-5 years. 

Section 3J.2.2 

A sound, sc i e nt ifically developed CNMP will include all of the necessary componen t s to address 
water quafity eauccms mietad ts mammv organic waste, and waste water management. Hut 
section iropEes that Ef A will require additional BMPs above and beyond those in a CNMP. 

This rapjircavrntii not pan ofthe Unified National Strategy for Animal Feeding Operations and 
should not be part ofthe Guidance Manual 

In addition, while chemical handling may need to be addressed, it should not be pan of a CNMP. 
Section S and Section 1,2 

These sections state "Round 1 CAFO permitting is to be coordinated with the Coastal Noe point 
Pollution Control Program and the Total Maaiirum Daily Load (TMDL) program" aod “Large 
CAFOs ate encouraged to be permitted by January 2000 and smalltr CAFOs not later than the 
end of 2Q0Z" These timetables are not possible to achieve since TMDLs have not been 
developed in most States and may only be developed 30 to 15 years in the future A clarification 
is needed to resolve this conflict. Additionally, if the proposed criteria in Section 2.33 arc not 
changed, tha number of CAFOs needing ONMPs and tec hn ica l assistance will fir exceed the 
capacities of the available quail tied public and private consultants who provide these services. 

Genarnl 

It b suggested that the following terms tusdm the proposed manual should be defined cr 
exploited in older to avoid confusion and misinterpretation, and allow uniform application and 
interpretation: 
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Section 1-2 
Section 22 
Section 23.5 
Section 2.3.1 
Section 32.2 
Section 4-3 
Appendix F. 

Appendix F, Part V, Section C 


"SgR&CZXst QUtAUfC produC&OQ’' 

"comrocftjy OMud field*" 

At;,., 1 1, ,*■ 

rarctor 

"Best Pro&uionjl Judgement (BPJ)” 

"cbrtxuc uni cauanopluc mnfalT events 
“ n tc y i au By tags’, "sisaificaat expansion" 
"ayafioat g g vina wiccQ j r i wK T T w*- 
*r^tt » ta m »Ye ampCmf* 


If we on be of further aassnacaisgaidiaf our axat&Ms and suggsatioM, please feel Sec to 


Sincerely. 



lames K. Lyons 
Linder Secretary 

Natural Resources and Environment 


OK 

(Sends Humlston, Deputy Under Secretary, Naum) Resource* tad Eavmmmcet. USDA 
Pcariia S. Reed, 0rie£ NRCS 
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Statement of the 

AMERICAN SOCIETY OF CIVIL ENGINEERS 
on the 

Environmental Protection Agency’s 
Proposed Water Quality Management Regulations 
before the 

Committee on Agriculture, Nutrition and Forestry 
U.S. Senate 
February 23, 2000 


Mr. Chairman and Members of the Subcommittee: 

The American Society of Civil Engineers (ASCE) is pleased to submit this 
statement for the record on the projected revisions to the water quality planning and 
management regulation governing Total Maximum Daily Loads (TMDLs) that was 
proposed by the Environmental Protection Agency (EPA) last year. See Proposed 
Revisions to the Water Quality Planning and Management Regulation, 64 Fed. Reg. 
46,011 (Aug. 23, 1999) (to be codified at 40 C.F.R. Part 130). ASCE remains deeply 
concerned about the protracted implementation schedule in the proposed regulation, 
believing it to be in violation of the Clean Water Act. 

ASCE was founded in 1852 and is the country’s oldest national civil engineering 
organization. It represents more than 123,000 civil engineers in private practice, 
government, industry and academia who are dedicated to the advancement of the 
science and profession of civil engineering 
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The Society's diverse members are directly concerned with the proposed 
changes to the water quality planning and management regulations in their professional 
practice areas. Among those areas are environmental engineering, water resources 
engineering and water resources planning and management. ASCE is a non-profit 
educational and professional society organized under part 1.501(c)(3) of the Internal 
Revenue Service rules. 

A. STATUTORY AND REGULATORY BACKGROUND 

The Federal Water Pollution Control Act, or Clean Water Act, is the principal law 
governing pollution in the nation's streams, lakes, and estuaries. 33 U.S.C.A. §§ 1251- 
1387 (West 2000). The Act has three major elements. First, states must set water 
quality standards to protect "designated uses" of certain bodies of water; the standards 
then are used to effluent limits for individual sources. Next, the federal government is 
required to set industrywide, technology-based effluent standards for dischargers. 
Finally, all dischargers must obtain a permit issued by the federal government or 
authorized states that specifies discharge limits under the National Pollutant Discharge 
Elimination System (NPDES) program. The discharge limits essentially are the stricter 
of the water-quality-based limit and the technology-based limit. 

The Act's regulatory provisions impose progressively more stringent 
requirements on industries and cities in order to meet the statutory goal of zero 
discharge of pollutants, and it authorizes federal financial assistance for municipal 
wastewater treatment construction. 

Industries were to meet pollution control limits first by use of "Best Practicable 
Technology" and later by improved "Best Available Technology" (BAT). Cities were to 
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achieve secondary treatment of municipal wastewater (roughly 85 percent removal of 
conventional wastes), or better if needed to meet water quality standards. Sometimes, 
however, the use of BATs does not result in the reduction of pollutant loads in a body of 
water. In those cases, the Act requires the EPA and the states to establish the "total 
maximum daily load" for a body of water. 

All of the Act's programs are administered by the EPA, while state and local 
governments have major day-to-day responsibility for implementing the law. More than 
40 states currently are authorized to issue NPDES permits. Nevertheless, various 
federal agencies continue to invest heavily in the pollution-control programs under the 
Clean Water Act. "[Tjotal federal annual spending for nonpoint-related programs 
remained relatively constant from fiscal year 1994 through fiscal year 1998 at about $3 
billion, although obligations among some programs increased significantly during this 
period." U S. General Accounting Office, Water Quality: Federal Role in Addressing 
and Contributing to Nonpoint Source Pollution (1999). 

Section 303(d) of the Act, 33 U.S.C.A. § 1 31 3(d), requires states to identify 
pollution-impaired water segments and develop "total maximum daily loads" (TMDLs) 
that set the maximum amount of pollution that a water body can receive without 
violating water quality standards. The Act imposes a mandate on the states to identify 
waters that cannot meet federal effluent limitations and to establish TMDLs for 
pollutants identified by the EPA. If a state fails to identify its impaired waters or 
establish the required TMDLs, the EPA must do so. The first listed waters and TMDLs 
were due to the EPA in mid-1979, or 180 days afer the Agency published the first list of 
pollutants regulated under section 303(d). 
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A TMDL includes a quantitative assessment of water quality problems, pollution 
sources, and pollution reductions needed to restore and protect a river, stream, or lake 
TMDLs may address all pollution sources, including point sources such as sewage or 
industrial plant discharges, nonpoint sources, such as runoff from roads, farm fields, 
and forests, and naturally occurring sources, such as runoff from undisturbed lands. If 
a state fails to develop TMDLs, the EPA is required under section 303(d) to develop a 
priority list for the state and establish a federal TMDL for the impaired body of water. 

The TMDL program, in effect, helps the various government agencies to identify 
impaired waters and, after the application of BATs fails to control pollutants, establish 
priorities for their protection through the formation of plans to manage excess pollutants 
entering the affected bodies of water. The EPA's water programs and their state 
counterparts 


are increasingly emphasizing watershed and water 
quality-based assessment and integrated analysis of point 
and nonpoint sources. Better Assessment Science 
Integrating Point and Nonpoint Sources (BASINS) is a 
[modeling] system developed to meet the needs of ... 
agencies. It integrates a geographic information system 
(GIS), national watershed data, and state-of-the-art 
environmental assessment and modeling tools into one 
convenient package. Originally released in September 
1996, BASINS addresses three objectives: (1) to facilitate 
examination of environmental information, (2) to provide an 
integrated watershed and modeling framework, and (3) to 
support analysis of point and nonpoint source management 
alternatives. It supports the development of TMDLs, which 
require a watershed-based approach that integrates both 
point and nonpoint sources. 

U.S. EPA, BASINS 2.0 <http://www.epa.gov/OST/BASINS/basinsv2.htm, updated 

5/24/99; downloaded 8/25/99>. 
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Section 305(b) requires states to prepare a water quality inventory every two 
years to document the status of water bodies that have been assessed. Under section 
304(1), states identified all surface waters adversely affected by toxic (65 classes of 
compounds), conventional (such as BOD, total suspended solids, fecal coliform, and oil 
and grease), and nonconventional (such as ammonia, chlorine, and iron) pollutants 
from both point and nonpoint sources. Under section 314(a), states identify publicly 
owned lakes for which uses are known to be impaired by point and nonpoint sources. 

The TMDL program is technically complex and largely dependent upon the 
states for implementation. When TMDLs are established, wastewater treatment plants 
for communities and industry may need new technology. States and EPA enforce the 
TMDLs through permits which include the pollutant limits and a schedule for 
compliance. For waters impaired by nonpoint source runoff, because there are no 
federal controls over these sources under the Clean Water Act, the primary 
implementation measures will be state-run nonpoint source management programs 
coupled with state, local, and federal land management programs and authorities, See 
33 U.S.C.A. § 1329. 

Most states have lacked the money to do TMDL analyses, which involve a 
complex assessment of point and nonpoint sources and .mathematical modeling. 1 
Moreover, the cost of reducing the pollutants may become a factor. "[A] large number 
of the nation’s waters cannot meet water quality standards with point-source control 
alone. In some cases, it may be cost prohibitive to reduce point-source loading further." 
Carl W. Chen et al., Decision Support System for Total Maximum Daily Load. 125 J. of 


1 The Administration proposes to spend $45 million in FY 2001 on grants to the 
states to assist them in developing their TMDL programs. See Office of Management 
and Budget, Budget of the United States Government. Fiscal Year 2001 937 (2000). 
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Envtl. Engineering 653 (1999), 

Meanwhile, the EPA has been reluctant to interfere with the states to move the 
TMDL program along. The Agency also appears to have lacked the resources to do 
the TMDL analyses itself. Congressional commentators therefore have noted critically 
that there has been little implementation by the EPA or the states of the TMDL 
provision since 1979. 

Illustrative of this point is the fact that in recent years, national and local 
environmental groups have filed more than 20 lawsuits against EPA, claiming the 
Agency has failed to fulfill its Clean Water Act requirements. The EPA is concerned 
about diverting agency resources from other high-priority water quality activities in order 
to meet the courts' orders, especially if other lawsuits yield similar results. In October 
1996, the EPA created an advisory committee to solicit advice on the TMDL 
implementation problem. Recommendations from the advisory committee, received in 
July 1998, form much of the basis for the current TMDL rulemaking. 

In 1 997, the EPA Office of Water issued guidelines to the Agency's regional 
administrators in an effort to give greater impetus to the TMDL program. According to 
those guidelines, "If a State fails to meet its obligations under section 303(d), [the EPA 
regional offices] will need to step in. However, it is mv goal that every State will 
succeed in fully meeting the requirements of section 303fdt and taking the needed 
action to implement approved TMDLs." Memorandum from Robert Perciasepe, 
Assistant Administrator for Water, to Regional Administrators, New Policies for 
Establishing and Implementing Total Maximum Daily Loads (TMDLs) (Aug. 8, 1997) 
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(emphasis in original) <http://www.epa.gov/OWOW/tmdl/ratepace.html, downloaded 
9/1 /99>. 

Despite the issues and lack of progress in implementing the 1972 requirements, 
it is not clear at this point whether Congress will reauthorize the Clean Water Act in the 
106 !h Congress in order to address the TMDL matters. But it is, of course, entirely up to 
Congress to determine which changes, if any, are needed in the current TMDL 
program. 

B. PROPOSED REVISIONS TO THE PART 130 REGULATIONS 

The EPA carries out the TMDL program under the Part 130 regulations (Water 
Quality Planning and Management). 40 C.F.R. Part 130, The overall purpose of the 
current water quality management program is to establish federal policy requirements 
for water quality planning, management and implementation under the Clean Water 
Act. The Agency intends the management process is to be "a dynamic one, in which 
requirements and emphases vary overtime." The TMDL program creates a process for 
identifying water-quality limited segments that require waste-load allocations under the 
NPDES permit program. 

"A TMDL is established to attain or maintain the water quality standard for a 
specific pollutant that has been identified as the cause of an impairment or threat to a 
water body." See 64 Fed. Reg. at 46,030. States must set their TMDLs "at levels 
necessary to meet water quality standards!,] with seasonal variations and a margin of 
safety that takes into account any lack of knowledge concerning the relationship 
between pollutant loads and water quality." See id. 

In the proposed rule, the EPA announces nine major changes to the current 
regulatory scheme under Part 130. The proposal would: 
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• Revise definitions of "TMDL," "wasteload allocation," and "load allocation," 

• Amend definitions of "impaired water body," "threatened water body,” "pollution," 
"pollutant," "reasonable assurance" and "water body" that clarify EPA's existing 
interpretation of these terms. 

• Add a new requirement for a more comprehensive list and a new format for the 

list. 

• Add a new requirement that states, territories and authorized Tribes establish 
and submit schedules for establishing TMDLs for all water bodies impaired or 
threatened by pollutants. 

• Establish a new requirement that the listing methodologies developed by states, 
territories and authorized Tribes be more specific, subject to public review, and 
submitted to EPA on January 31 of every second, fourth or fifth year. 

• Create a possible change in the listing cycle so that states, territories and 
authorized Tribes submit lists to EPA on October 1 of every second, fourth or fifth year 
beginning in the year 2000. 

• Make it clear that TMDLs include 10 specific elements. 

• Create a new requirement for an implementation plan as a required element of a 
TMDL. 

• Establish new public participation requirements. 

On the same date that the Agency proposed to amend the TMDL regulation, the 
EPA proposed a regulation to revise the National Pollutant Discharge Elimination 
System (NPDES) program to strengthen the overall federal water quality management 
program. See Revisions to the National Pollutant Discharge Elimination System 
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Program and Federal Antidegradation Policy in Support of Revisions to the Water 
Quality Planning and Management Regulation, 64 Fed. Reg. 46,058 (Aug. 23, 1999) (to 
be codified at 40 C.F.R, parts 122, 123, 124 and 131). This regulation would allow the 
Agency to object to a state’s decision to allow an NPDES permit to lapse for discharges 
into impaired bodies of water with or without TMDLs. Specifically, the rule would spell 
out the Agency’s "discretionary authority to object to, and reissue, if necessary, State- 
issued expired and administratively continued permits authorizing discharges into water 
bodies in the absence of an EPA[-]approved or [-jestablished TMDL." Likewise, it also 
would grant the Agency the discretion to issue NPDES permits for discharges into 
impaired bodies of water with established TMDLs. It needs to be stressed that the 
second proposed rule would not mandate a particular EPA regulatory response under 
the first proposed rule in the absence of specific TMDLs for discrete bodies of water in 
any state, regardless of the legal status of a discharge permit for given pollutants, 
however. 

Additionally, the EPA has attempted in the August 23 proposed rulemaking to 
get at the remaining sources of pollution under the Act’s section 319 management 
program for Nonpoint sources of pollution. These sources include agricultural runoff, 
which the Agency has identified in its most recent 305(b) report to Congress as one of 
the last remaining sources of unregulated pollution in the nation’s lakes and rivers. See 
U.S. Environmental Protection Agency, The Quality of Our Nation’s Waters: Water 
Quality Report to Congress (1998) <http://www.epa.gov/watrhome/305b/index.html, 
downloaded 1/27/00>. 


Critical to this effort to move TMDLs into the area of watershed protection is 
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section 304(f), which requires the EPA to issue guidelines on how to identify and 
evaluate the extent of Nonpoint sources of pollutants and methods to control them, 
including pollution resulting from "agricultural and silvicultural activities including runoff 
from fields and crop and forest lands ; ... See 33 U.S.C.A. § 1314(f) (emphasis 
added). Thus, farmers, ranchers and other sources of Nonpoint discharges may be 
asked to use alternative methods in their operations to prevent fertilizers and pesticides 
from reaching rivers. See Congressional Research Service, Clean Water Act and 
TMDLs (1997). It is for this reason that "[t]he TMDL issue has been controversial, in 
part because of requirements and costs now facing states to implement this provision of 
the law. Industries, cities, farmers, and others may be required to use new pollution 
controls to meet TMDL requirements." See Congressional Research Service, Clean 
Water Act Reauthorization (1999). 

C. THE PROPOSED TMDL RULE WOULD DELAY THE COMPLETION OF THE 
TMDL PROCESS FOR MANY YEARS IN VIOLATION OF THE CLEAN WATER ACT 

One of ASCE's principal criticisms of the current TMDL program is the slowness 
with which states have developed their TMDLs. ASCE believes that the August 23 
proposed rule on TMDLs would exacerbate the problem of long delays in the 
implementation of the program. The fact that the EPA might invoke the requirements of 
the second proposed rulemaking of August 23 and issue NPDES permits for those 
impaired waters where no TMDLs have been established - in effect bypassing the 
requirements of section 303(d) - could not solve the Agency’s long-term problem 
caused by the lack of the lawful TMDLs, which are required by the Act. Nor could it 
provide any greater protection for human health and the environment. From a purely 
environmental perspective, the TMDLs are designed to help identify impaired waters in 
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the first place: if there are no TMDLs, how is the EPA to know where to begin to issue 
or reissue permits? Without TMDLs there is no way for federal or state regulators to set 
priorities or even to know which water bodies are most seriously impaired. 

The EPA, then, must return to section 303(d) to establish rational answers to the 
national problem of impaired water bodies. We wish to stress that the requirements of 
section 303(d) are imperative, not discretionary; the section creates a positive duty 
which the states and, in their failure to act, the EPA were bound to obey expeditiously. 
The passage of nearly 30 years does not lessen the force of the mandate. 

Although a great many routine administrative matters are committed to an 
agency’s discretion, including a limited power to not enforce existing regulations, 
"Congress did not set agencies free to disregard legislative direction in the statutory 
scheme that the agency administers." Heckler v. Chaney . 470 U.S. 821, 833 (1985). 

A reviewing court, moreover, will uphold the deadlines established in an act of 
Congress absent specific language in the law granting an agency the flexibility to 
postpone a congressionally mandated regulatory requirement. 

The mandatory nature of the TMDL requirements is beyond dispute. See, e.o.. 
Scott v. Hammond , 741 F.2d 992, 998 (7 th Cir, 1984) (holding that the Clean Water Act 
"undoubtedly imposes mandatory duties on both the states and the EPA"); Alaska 
Center for the Environment v. Reilly . 762 F. Supp. 1422, 1429 (1991) ("Section 303(d) 
expressly requires the EPA to step into the states’ shoes if their TMDL submissions or 
lists of water quality limited segments are inadequate") aff'd sub nom . Alaska Center for 
the Environment v. Browner , 20 F.3d 981 (9 lh Cir. 1994); Defenders of Wildlife v. 
Browner. 909 F. Supp. 1342 (1995) (same); Natural Resources Defense Council v. 

Fox . 909 F. Supp. 153 (1995) (same); Sierra Club v, Hankinson, 939 F. Supp. 865 
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(1996) (same); Raymond Profitt Foundation v. EPA . 930 F. Supp. 1088 (1996) (same); 
and Idaho Conservation League v. Browner . 968 F. Supp. 546 (1997) (same). See also 
Idaho Sportsmen’s Coalition v. Browner . 951 F. Supp. 962 (1996) (the "extreme 
slowness" of the EPA's proposed 25-year schedule for implementing TMDLs in Idaho 
would violate the Clean Water Act). EPA is under court order via consent decrees in at 
least 18 cases to complete TMDLs in 16 states. See U.S. Environmental Protection 
Agency, Total Maximum Daily Load Program, Overview of TMDL Cases (9/1/99) 
<http://www.epa.gov/owow/tmdl/lawsuit2.html>. 

The failure of the states to complete the program has been the subject of 
protracted litigation in Georgia, New York, California, Alaska and other states. 

Ironically, it was the states that urged adoption of the TMDL requirements, see Oliver A. 
Houck, TMDLs IV: The Final Frontier. 29 envtl. l. rep. 10,469 (1999). In addition, as 
one critic has noted, 

[T]he states have badly breached their responsibilities to 
identify waters that remain polluted and then to promulgate 
total maximum daily loads (TMDLs) for these waters under 
§303(d) of the Act. The TMDL process is a crucial 
mechanism for ratcheting down levels of pollution in 
watercourses that fail to meet water quality standards 
despite the application of technology- based controls to point 
sources. The goal of the TMDL process is the central goal 
of the Clean Water Act - to deliver truly clean water to 
Americans by identifying the additional controls that must yet 
be made to point and nonpoint sources in order to render 
waters suitable for uses such as fishing and swimming. 

Despite the importance of the TMDL process and the plain 
obligations it imposes on the states, the states have 
generally sought to avoid their duties in this area in an 
ignoble wav . As one recent commentator put it, 'The states 
have been all in favor of the responsibility for regulating 
water pollution through their water quality standards, right up 
to the point that they had to do it." 
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Drew Caputo, A Job Half Finished: the Clean Water Act After 25 Years . 27 Envtl. L. 

Rep. 10,574 (1997) (emphasis added). 

Moreover, the states’ failure to carry out the TMDL program - regardless of the reasons 
for their dereliction - does not free the EPA from the responsibility of filling the gap left 
by the states in the regulatory scheme established by Congress. To fail to do so would 
be to allow the states the power to invalidate an act of Congress through inaction. 

Yet despite the abundant case law, the unambiguous mandate of section 303(d) 
and the fact that the EPA knows the TMDL program has moved at a "historically low" 
pace, the Agency’s 1997 guidelines and proposed rule can only delay things further. 

The guidelines could well push the completion of the program even farther into the 
future by asking - not requiring - the states to develop their TMDLs over the next 
thirteen years , beginning with program submissions in 1 998. See Perciasepe 
Memorandum, supra ("These State schedules should be expeditious and normally 
extend from eight to thirteen years in length, but could be shorter or slightly longer 
depending on State-specific factors."). 

The TMDL rulemaking may well compound the problem of implementation for the 
future In other ways as well. Significantly, the proposed rule would remove from the 
Part 130 regulations the current EPA-imposed requirement that states identify the 
bodies of water for which TMDLs will be established in the two years immediately 
following a decision to set priority rankings for their impaired waters. Instead, the 
Agency would substitute a requirement that the states establish TMDL schedules "as 
expeditious[ly] as practicable," but not less than fifteen years after the August 23 rule is 
promulgated. 64 Fed. Reg. at 46,027. Finally, the EPA "recommends" that states 
should make it their "goal" to establish TMDLs for their impaired waters within five years 
of the effective date of the revised Part 130 standards. Taken together, these steps do 
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not appear to be picking up the TMDL program pace appreciably. 

Therefore, despite the states’ admittedly poor showing over the past 20 years, 
we continue to believe that the Agency should keep strict compliance deadlines in the 
Part 130 regulations. We are concerned that - by eliminating the current deadlines in 
Part 1 30 and by authorizing a further slowdown of up to thirteen years (as in the 1 997 
guidance) - the EPA is sending the wrong signal to the states, potentially letting them 
off the Act’s strict water-quality hook for many years and providing them with a legal 
excuse for additional, wholly unnecessary regulatory delays. Assuming that all states 
were to take until 201 1 to complete their TMDL calculations, that would mean the 
program would not be in place nationwide until nearly 40 years after the TMDL 
requirement was enacted in 1972 and more than 30 years after the 1979 deadline 
triggered under section 303(d)(2). 

Nothing in the Clean Water Act supports the proposition that Congress 
authorized or intended for the EPA or the states to delay the implementation of the 
TMDL program for decades after enactment. Indeed, the language of section 303 
requires the states to adopt water quality standards, which must precede the adoption 
ofTMDLs, six months after enactment, i.e., no later than April 1973. 33U.S.C.A. § 
1313(a)(3)(A). 2 With the science and engineering readily available to complete the 
program rapidly, there is no technical reason for continued delays. 

For the foregoing reasons, we believe that Congress must make certain that the 
Agency establishes and enforces a strict schedule for the states to complete the 
implementation of their TMDL programs. We suggest that Congress amend the Clean 


We have already noted that the first TMDLs were due to the EPA by mid-1979. 
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Water Act to ensure that the Agency’s recommended five-year "goal” proposed on 
August 23 be in the form of a new, mandatory TMDL deadline. At the same time, we 
believe that Congress must conduct vigorous oversight of the TMDL program to 
guarantee that the EPA moves expeditiously to adopt state TMDLs in the absence of 
rapid federal or state implementation of the proposed rulemaking. 

D, THE EPA IS CORRECTLY ATTEMPTING TO USE THE TMDL PROGRAM TO 
REDUCE THE DISCHARGE OF POLLUTANTS INTO WATERSHEDS FROM 
NONPOINT SOURCES 

As noted above, the EPA intends to use the TMDL program to focus on the 

management of point and nonpoint sources of pollution throughout a given watershed. 

The TMDL specifies the amount of a pollutant that needs to 
be reduced so that the waterbody will achieve State water 
quality standards, allocates reductions in the pollutant or 
pollutants among the sources in a watershe d, and provides 
a guide to taking on-the-ground actions needed to restore a 
waterbody. TMDLs can focus on a small segment of a 
waterbody or on a group of waters in a larger watershed. 

See Review of the Environmental Protection Agency’s New Agricultural and Silvicultural 
Regulatory Programs: Hearing Before the Subcomm. on Department Operations, 
Oversight, Nutrition and Forestry of the House Comm, on Agriculture, 1 06 lh Congress 
83 (1999) (statement of J. Charles Fox, Assistant Administrator for Water, 
Environmental Protection Agency) (emphasis added) (hereinafter House Agriculture 
Oversight Hearing ). 

Indeed, the Agency makes it clear that aH potential pollutant sources already are 
subject to the TMDL program under current EPA Part 130 regulations. 'TMDLs are 
established [under current rules] for water body and pollutant combinations for water 
bodies impaired by point sources, nonpoint sources, or a combination of point and 
n onpoint sources ." 64 Fed. Reg. at 46,013 (emphasis added). To date, no nonpoint 
sources have been regulated as point sources under the National Pollutant Discharge 
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Elimination System (NPDES). The August 23 proposal merely would extend some 
wasteload allocations for impaired water bodies to apply to a single point source or 
group of point sources that already are subject to a general NPDES permit. Ici at 
46,016. These aggregate allocations covering permitted point sources are a sensible 
solution to the problem of managing runoff from multiple sources, none of which is 
easily identifiable by itself. This is a long way from saying that nonpoint sources would 
themselves be subject to an NPDES permit, however. Indeed, nonpoint sources will be 
subject to nothing more stringent than nonregulatory, cost-effective "best management 
practices" (BMPs) to prevent runoff in the first place, according to the Agency's August 
23 proposed revisions to water quality management plans. See 64 Fed. Reg. at 
46,052-46,053. Possible BMP prevention measures could include curbs, dikes, water 
bars, vegetative ground cover to prevent erosion, rotational grazing, crop rotation, in- 
paddock livestock feeding and watering, better calculation of fertilizer and pesticide 
needs, ditch stabilization and a number of other affordable runoff control means. 

Nevertheless, critics in Congress, the states and industry have attacked this 
BMP approach as wrong, arguing that the EPA may not extend the TMDL program 
under the state-delegated powers in section 319 to reach any nonpoint sources in order 
to moderate the impact of runoff from farms and forests, no matter how indirect or 
benign the proposed regulatory regime. See , e g . House Agriculture Oversight 
Hearing at 7 (statement of Rep. Goodlatte) ("I sincerely doubt that the EPA will be able 
to prove ... that they have [sic] the statutory authority to implement the regulations we 
are reviewing today."); at 18 (statement of John Barrett, Texas cotton farmer); and at 25 
(statement of Arthur R. Nash Jr., Deputy Director, Michigan Department of 
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Environmental Quality) (criticizing the TMDL proposal for failing to establish a federal- 
state partnership). It has even been argued that the EPA may not identify those waters 
that have been impaired by nonpoint sources. Jd at 106. 

Such criticisms are unwarranted. To be sure, section 319 of the Act requires the 
states to implement management programs for nonpoint sources of pollution. The 
federal presence is weak and almost entirely passive. 3 To make matters worse, 
Congress chronically has underfunded the section 319 programs. 4 See Note, 
Agriculture, Nonpoint Source Pollution, and Regulatory Control: The Clean Water Act's 
Bleak Present and Future . 20 harv. envtl. l. rev. 515, 526 (1996). Nevertheless, a 
key element of the section 31 9 management program is the information developed 
under the water quality standards provisions of section 303. And of course the law 
requires the Agency - not the states - to issue guidelines on the best way to identify 
nonpoint sources of pollution. See 33 U.S.C.A. § 1314(f). One type of pollutant that is 
specifically to be regulated under the Act is "agricultural waste discharged into water." 
Jd at 1362(6). 5 


3 Section 319 replaced the even weaker nonpoint source program under section 

208. 


4 The Administration is proposing to increase state nonpoint source grants by 
$50 million in FY 2001 , in part to assist states in preparing TMDLs. It also is proposing 
to increase section 106 grant funding by $45 million for state TMDL programs. 

5 The Act excludes agricultural storm water discharges and return flows from 
irrigated agriculture from its definition of point sources. Jd^at 1362(14). This 
exemption is narrow and does not extend to other point-source releases from 
agricultural operations. See , e.g. . Concerned Area Residents for the Environment v. 
Southview Farm . 34 F.3d 114 (2d. Cir.1994) (evidence that liquid manure runoff from a 
large dairy farm was primarily caused by over saturation of fields with manure, rather 
than rain, supported finding that the agricultural storm water discharge exemption in the 
Clean Water Act did not apply to the dairy farm). 
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ASCE believes that one should not read section 319 in isolation in order to shield 
nonpoint sources from BMPs or to prevent the EPA from otherwise seeking to ease the 
worst effects of nonpoint sources of pollution based upon a watershedwide approach 
under the section 303(d) TMDL program. It is a well-established maxim of statutory 
interpretation that every act of Congress must be read in its entirety in order to give 
effect to a coherent regulatory scheme. Acts of Congress "should not be read as a 
series of unrelated and isolated provisions." Gustafson v. Allovd Co. . 513 U S. 561, 

570 (1995). Read in their entirety, the provisions of the Act require the EPA to oversee 
the implementation of state pollution control measures for nonpoint sources and to 
intervene aggressively in their absence 

In any case, the states cannot now plausibly argue that their failure over the past 

30 years to adopt the protective watershed protection measures required under section 

303 somehow entitles them to greater deference to deal with agricultural runoff and 

other nonpoint pollution sources under their section 31 9 authority. The state 

management programs under section 319 are highly dependent upon the information 

developed In the section 303 planning process. If the federal-state partnership has 

been threatened at all, it has been jeopardized by the states’ delinquency in 

implementing the TMDL program enacted in 1972. 

E. THE EPA SHOULD IMPROVE THE SCIENTIFIC VALIDITY OF TMDLS BY 
ADOPTING A NEW METHOD OF CALCULATING THE LOADS IN ORDER TO 
PROMOTE THEIR USE ON A WATERSHED BASIS 

ASCE supports the use of a watershed management program to protect critical 
water bodies. The Society believes the EPA should consider the adoption of a decision 
support system to calculate total maximum daily loads and agrees that the Agency 
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should redefine them in order to identify what a TMDL is and what it must contain. We 
believe these changes would provide greater regulatory clarity, encourage the use of 
TMDLs and ensure greater consistency among states, territories and authorized Tribes 
in the use of TMDLs so that the program may protect entire watersheds where 
necessary and possible. See Michael M. Wenig, How "Total" Are 'Total Maximum Daily 
Loads"? - Legal Issues Regarding the Scope of Watershed-Based Pollution Control 
Linder the Clean Water Act . 12 tul. Envtl. l.j. 87 (1998) (concluding that the TMDLs 
process "should be pursued to the fullest practical extent because it provides a 
technical, flexible framework for addressing cumulative sources of watershed harm; in 
short, it promotes an ecosystem approach"). 

ASCE strongly supports basin-wide water resources management. The Society 
encourages all government agencies charged with implementing the Clean Water Act to 
manage and regulate water on a watershed basis. ASCE further supports integrating 
programs and goals across political boundaries. Any federal regulations defining the 
goals and standards for watershed management should permit flexibility and 
accommodate regional needs, however. 

In order to provide greater scientific certainty, ASCE strongly recommends that 

the Agency consider the adoption of a new method for calculating TMDLs. We believe 

that EPA and the states ought to follow a decision support system that goes beyond the 

established watershed modeling program — the BASINS model — now used by the 

government to analyze a watershed approach to TMDL development. 

BASINS is strictly a simulation model, which provides no 
guidance on how to calculate TMDLs. Following the 
traditional command and control approach, BASINS is used 
by regulatory agencies to make analyses and decisions on 
TMDLs. The new environmental policy, however, requires a 
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change in the wav TMDLs are determined and implemented. 

... As an alternative to BASINS, a decision support system 
has been developed hat goes beyond a watershed model. It 
includes a road map for stakeholders to follow and provides 
scientific information along the way. 

Chen, supra, at 653 (emphasis added). 

A dynamic watershed simulation model such as is contained in the Watershed 
Analysis Risk Management Framework (WARMF) described in the recent literature 
accounts for meteorology, point-source loads, reservoir flow release, flow diversion data 
and, significantly for this rulemaking, air quality. Integration of the effects of air pollution 
in the calculation of TMDLS for impaired water bodies is important, given the EPA’s 
acknowledged lack of hard data on this problem. Sea 64 Fed. Reg. at 46,022 ("EPA 
recognizes that data, analytical approaches and models to establish TMDLs for 
pollutants originating from air deposition may not be immediately available, especially 
for pollutants subject to long range transport in the atmosphere.") 

The dynamic watershed simulation model within the WARMF is superior to the 
BASINS model. It is easy to adapt the model to any "real" river basin and check the 
results against observed data because all observed data were collected under dynamic 
conditions. WARMF allows its users to specify the intended use and the criteria to be 
met. It then calculates the TMDL to protect the intended use of the water body. The 
model s graphical user interface makes it easy for stakeholders, not just technical 
experts, to run and to understand. In addition, WARMF can calculate multiple possible 
TMDL solutions, allowing stakeholders to negotiate the most acceptable solution. The 
model has an algorithm to evaluate pollution trading between point and nonpoint source 
loads. Each of these features is necessary in order to calculate the proper TMDLs 
under the EPA's guidelines. 
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In addition to its scientific and engineering capabilities, the WARMF would aid in 
the calculation of TMDLs to a greater degree of certainty and ensure the adoption of a 
consensus watershed management pian. 

Mr Chairman, that concludes our prepared remarks. We would be pleased to 
answer questions from the Subcommittee. If you have any questions, please contact 
Michael Charles of our Washington Office at (202) 789-2200 or by E-mail at 
mcharles@asce.org. 

### 
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Decision Support System for Total Maximum Daily Load 

By Carl W. Chen/ Member, ASCE, Joel Herr , 2 Laura Ziemelis , 3 Robert A. Goldstein , 4 
and Larry Olmsted 5 


Abstract: A decision support system (DSS) was developed to calculate total maximum daily loads (TMDLs) 
of various pollutants for water quality limited sections (WQLS) within a river basin. The DSS includes a 
watershed simulation mode!, a database, a consensus building module, and a TMDL module that provides a 
worksheet for the calculations. The system can generate multiple combinations of waste load allocation and non- 
point-load allocation to meet the water quality criteria for the intended uses of the WQLS. Considering various 
possible solutions, the regulatoiy agency and local stakeholders can negotiate an option most agreeable to all 
parties. The methodology is demonstrated with an example application in the Catawba River Basin, which 
extends from North Carolina to South Carolina. 


INTRODUCTION 

Waste discharges into all receiving waters in the United 
States are regulated by the Federal Clean Water Act (CWA). 
The waste dischargers arc required to apply for a permit 
under the National Pollution Discharge Elimination System 
(NPDES). The act is administered by the U.S. Environmental 
Protection Agency (EPA). The authority to issue NPDES per- 
mits has been delegated to the states. 

To date, the NPDES permit has only been applied to point 
source dischargers. Point-source control has improved the wa- 
ter quality in a majority of rivers. However, a large number 
of the nation’s waters cannot meet water quality standards with 
point-source control alone. In some eases, it may be cost pro- 
hibitive to reduce point-source loading further. For a cost-ef- 
fective solution to the remaining water quality problems, it 
may be accessary to include non-point-source control in wa- 
tershed management plans. 

Under section 303d of the CWA, regulators arc supposed to 
identify water quality limited sections (WQLS) of rivers that 
cannot meet the standard with point- source control alone. The 
regulators are then required to determine the total maximum 
daily load (TMDL) of pollutants, including non-point-source 
load, that will not lead to water quality violations. 

The states, which are authorized to issue NPDES permits, 
have been slow to provide 303d lists of WQLS and determine 
their TMDLs. The EPA ignored their inaction until environ- 
mental groups won legal challenges against them for not en- 
forcing the law. Under a court order, the EPA is now forcing 
states to provide a 303d list of rivers. Once on the list, no new 
NPDES permits can be issued on a WQLS until a TMDL has 
been calculated. The determination of the TMDL for a WQLS 
on the first list must be completed in two years. The TMDL 
must include non- point source load [load allocation (LA)], 
point-source load [waste load allocation (WLA)], margin of 
safety, and a growth factor. It must consider the water quality 
conditions for all seasons. The act also requires a public al- 
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location of the assimilative capacity defined by the. TMDLs. 
After the TMDLs for the first 303d list are completed, states 
are to update the list every two years. The goal is to determine-" 
TMDLs for all WQLS in the next 8- 1 0 years. After that, states 
must revisit the TMDL in a continuous planning process. 

In view of the new requirements, the EPA and the states are 
revamping the permitting process. The old procedure issued 
each NPDES permit separately and renewed the permit cvety 
five years. The new procedure uses a watershed approach: All 
permits are issued and renewed together every five years. 

To support the development of TMDLs using a watershed 
approach, the EPA has distributed BASINS (Lahlou et al. 
1996). However, BASINS is strictly a simulation model, 
which provides no guidance on how to calculate TMDLs. Fol- 
lowing the traditional command and control approach, BA- 
SINS is used by regulatory agencies to make analyses and 
decisions on TMDLs. 

The new environmental policy, however, requires a change 
in the way TMDLs are determined and implemented. It re- 
quires a public allocation of assimilative capacity, involving 
local stakeholders in the decision making process. Since stake- 
holders have diverse interests and priorities, it is difficult to 
devise a decision model to accommodate them all. 

As an alternative to BASINS, a decision support system 
(DSS) has been developed that goes beyond a watershed 
model. It includes a road map for stakeholders to follow and 
provides scientific information along the way. With this infor- 
mation. stakeholders can discuss, debate, vote, and eventually 
form coalitions, and reach a consensus on TMDLs. For a con- 
sensus approach to be successful, however, it is critical to find 
several possible solutions of TMDLs from which the regulator 
and local stakeholders can choose, The present paper describes 
the DSS developed to calculate TMDLs for a river basin. Ex- 
amples of TMDL calculations will be demonstrated with an 
application to the Catawba River Basin of North Carolina and 
South Carolina. 

METHODOLOGY 

Several issues must be considered in developing a DSS for 
TMDL calculations. One item is the conceptual approach. In 
the air pollution control field, there is a big bubble concept. 
According to this concept, one can calculate the total amount 
of pollutant that can be released to the bubble before exceed- 
ing the air quality standard. The total can then be allocated to 
individual dischargers. This is referred to as a top-down ap- 
proach. 

In the water pollution control field, waste discharges are 
confined to waterways. Because the entire watershed cannot 
be considered a completely mixed reactor, the top-down ap- 
proach cannot be used to perform the waste load allocation. 
We. therefore, formulated a bottom-up approach. According to 
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this approach, there can be many WQLS in the entire river 
basin. These WQLS arc the control points for which TMDLs 
are to be calculated. Each TMDL is the allowable loading from 
the watershed area tributary to a WQLS. The calculation can 
proceed from the most upstream control point to the most 
downstream control point of the river basin. 

Another item to consider is the type of model to use. In the 
past, TMDLs were determined only for point-source discharg- 
ers. For that, steady-state water quality models (e.g., QUAL- 
lle) were used to calculate TMDLs, based on a critical low 
flow condition, defined as the minimum seven-day average 
flow in 10 years (7210). 

There are a number of problems with using a steady-state 
model under a low flow condition. For many rivers, steady- 
state conditions rarely exist in nature. Critical flow conditions 
occur infrequently, and when they do, water quality may not 
be the only issue of concern. The TMDLs are supposed to 
prevent many different water quality problems. Some of these 
problems, such as high total suspended sediment or high algal 
density, may not occur during the critical low flow period. 
Also, estimating 7 <210 values requires long-term records. 
These records may be available for some gauging stations, but 
arc probably not available for most WQLS. Furthermore, a 
receiving water model such as QUAL-JIe cannot address man- 
agement issues related to changing land use, which can lead 
to changes in both point- and non-point-source loads. 

For these reasons, we use a dynamic watershed model to 
simulate runoff and non-point-source loads from catchments, 
account for point-source loads, route water and pollutants 
through rivers and reservoirs, and predict water quality 
throughout the river basin. The watershed model computes a 
TMDL by adjusting the pollutant loads upstream of a WQLS 
until the predicted water quality meets a specified criterion. 

The water quality criterion by itself is also an issue to con- 
sider. Often, a criterion is set for a national standard not rel- 
evant to local conditions or a single minimum value is used 
as the criterion without recognizing the dynamic nature of the 
watershed system. In our system, the stakeholders can relate 
water quality criteria to local intended uses. The criteria can 
be specified in several different statistics, i.e., minimum daily 
value, minimum seven-day mean, minimum seven-day geo- 
metric mean, maximum daily value, and likewise. The dy- 
namic watershed model will simulate seasonal variations of 
flow and water quality, and generate percent compliance in- 
formation for stakeholders. 

The TMDLs require a margin of safety. In the past, the 
margin of safety was incorporated by using conservative es- 
timates for everything, i.e., a low value of 7Q10, a high value 
of waste load, a small decay coefficient, and even a higher 
water quality standard. The compound effect of several con- 
servative estimates can result in unrealistic TMDLs. To elim- 
inate the compound effect of conservative assumptions, we 
choose to use realistic numbers in all model simulations. It is 
left to the regulator and stakeholders to apply a safety factor 
to the final answer. 

The TMDLs also need to account for growth according to 
the EPA guidelines. In our approach, a planner can make a 
projection of future land use and point -source load. The pro- 
jected land use and point- source load can be inputted to the 
model for the TMDL calculations. 

There is no question that the new requirement for stake- 
holders’ consensus is better than the old command and control 
approach. The question is how to involve stakeholders in the 
decision making process. For that, we use a Windows graph- 
ical user interface (GUI). The GUI provides a road map to 
guide stakeholders through the decision making steps. The 
GUI displays the magnitude and spatial distribution of point- 
and non-point-source loads on a map so that stakeholders can 
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understand where the pollutants come from. The GUI displays 
an easy to understand map to show whether the pollution loads 
will produce water quality that meets the criterion for intended 
uses. In short, the GUI allows stakeholders to make informed 
decisions, using a sophisticated watershed model as the ana- 
lytical tool. 

Watershed Analysis Risk Management Framework 
(WARMF) 

The DSS described in the present paper is WARMF. 
WARMF contains five tightly integrated modules (Fig. 1). The 
engineering module is a dynamic watershed simulation model. 
The data module provides meteorology, air quality, point- 
source load, reservoir flow release, and flow diversion data to 
drive the simulation model. It also contains observed flow and 
water quality data to check against model results. The knowl- 
edge module contains reference information about legal con- 
straints. The TMDL module can guide stakeholders through a 
series of steps to calculate TMDLs using the watershed ap-,; 
proach. The consensus module helps stakeholders reach a con- 
sensus on a watershed management plan. 

All of these modules arc integrated by the GUI. The GUI 
not only provides menus for the user to issue commands, but 
also automatically furnishes data to the models and stores out- 
put for display in the form of color-coded geographic infor- 
mation system maps, bar charts, and spreadsheets. 

The present paper focuses on the TMDL module. All nec- 
essary scientific calculations to determine TMDLs are per- 
formed by the engineering module. 

Engineering Module 

The models embedded in WARMF were adapted from many 
well established simulation codes. The main computing engine 
was taken from the Integrated Lake- Watershed Acidification 
Study (ILWAS) model (Chen et al. 1983; Gherini et al. 1985). 
The ILWAS model divides a watershed into land catchments, 
stream segments, and lake layers. Land catchments are further 
divided into canopy and soil layers. These watershed com- 
partments are connected to form a network for hydrologic and 
water quality simulations. 

The ILWAS code was enhanced to handle a river basin with 
multiple reservoirs. Land use was modified to include any land 
use (e.g., farms and urbanized areas). Algorithms for erosion, 
deposition, resuspension, and transport of sediment were 
adapted and modified from ANSWERS (Beasley ct al. 1980; 
Beasley and Huggins 1991). The pollutant accumulation on 
the land surface was modified from the Storm Water Manage- 
ment Model (Chen and Shubinski 1971; “SWMM” 1992). 
Instead of using export coefficients, a better mixing and wash- 
off algorithm was used to simulate the processes that generate 



FIG. 1. Modular Design of WARMF Decision Support System 
for Watershed Management 
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non-point-source loading. The capability to evaluate the effect 
of buffer strips was added. Changes were made to accept 
point-source discharges. The water quality parameters were 
expanded from those important to acid-base chemistry to in- 
clude conventional water quality parameters such as biochem- 
ical oxygen demand (BOD), fecal coliform, dissolved oxygen, 
nutrients, algae, total suspended sediment, and pesticides. The 
sediment sorption-desorption of pesticides and phosphorus and 
the kinetics of nutrients and algal dynamics were adapted from 
WASP5 (Ambrose ct al. 1991). The formulations of WARMF 
were documented in Chen et al. (1998). 

TMDL Module 

The purpose of the TMDL module is to provide a road map 
for TMDL calculations (Fig. 2). The road map has the ap- 
pearance of a simple worksheet; however, the engineering 
module actually performs the calculations and feeds the an- 
swers to the worksheet. 

TMDL calculations require five steps: specify conditions, 
specify name of simulation, run simulation, view results, and 
determine whether there is a solution. If a solution is found, 
the point-source allocation (WLA) and non-point-source al- 
location (LA) can be saved. If a solution cannot be found, 
users can make adjustments and perform another simulation run. 

Step I: Specify Conditions 

WARMF can calculate TMDLs for multiple parameters and 
control points; however, it is necessary to specify the basis of 
calculations for one condition at a time. The basis of calcu- 
lations includes five items: intended use, water quality crite- 
rion, control parameter, control point, and level of non-point- 
source control. The program provides a list of typical intended 
uses, i.e., cold water fish habitat, warm water fish habitat, 
swimmable water, public water supply, and aesthetics. The 
user can either select one from the list or push the New button 
to enter an intended use not on the list. 

The criterion specifies a water quality condition that must 
be met in order to support the intended use. It includes a qual- 
ity parameter, metrics of evaluation (c.g., minimum or maxi- 
mum value, seven-day average, 30-day geometric mean, etc.), 
and a percent compliance requirement. The list of criteria for 
various intended uses is usually specified through the consen- 
sus module. Over here, the user will only select an item from 
the list. To examine the effect of the criterion on TMDLs. the 
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FIG. 2. Road Map for TMDL Calculation 


user can push the New button and follow the steps to enter a 
revised criterion. 

The third item to specify is the parameter to control in order 
to meet the water quality criterion. This parameter may be 
different from the parameter in the criterion. For example, to 
meet the criterion of algal density requires the control of 
TMDL for phosphorus or nitrogen, depending on which nu- 
trient is limiting. The TMDL of BOD or ammonia may be 
calculated to meet the dissolved oxygen criterion. If TMDLs 
for both BOD and ammonia are to be determined, WARMF 
can only do one parameter at a time. The user could first spec- 
ify a given treatment level of BOD and then have WARMF 
calculate a TMDL for ammonia. 

If an irrelevant control parameter is selected, WARMF will 
alert the user with a message after finding that the selected 
control parameter has no effect on the water quality criterion. 
The user can then go back and select the correct control pa- 
rameter. 

The fourth item to specify is the location of the control point 
(WQLS), where the water quality criterion must be met. This- 
is done by using die mouse to point and click on the control 
point location on the basin map. 

The fifth item to specify is the control level of non-point- 
source load. WARMF calculates the existing non-point-sourcc 
load and then applies a fractional multiplier to reduce its value 
to the specified control level. Under such specified level of 
non-point-source control, WARMF then calculates the point- 
source load allocation for the WQLS to still meet the water 
quality criterion. 

If the user specifies little or no non-point-sourcc reduction, 
it may not be possible to meet the criterion even with zero 
point-source loading. In this case, WARMF will advise the 
user that there is no solution, and it will be necessary to go 
back and try another alternative with increased non-point- 
source control. To offer multiple solutions to stakeholders, it 
may be necessary to calculate TMDLs under several levels of 
non-point-source control. WARMF does not calculate a total 
TMDL and split it between point- and non-point-source loads. 
WARMF’s approach takes into account the timing difference 
of point- and non-point-source loads. The water quality im- 
pacts of point- and non-point-source loads are different on a 
per unit weight basis. 

Step 2: Name of Simulation 

The name of the simulation scenario is specified in this step. 
It can be any one word name descriptive of the simulation 
case (e.g.. TMDLBOD). The name is used by the scenario 
manager, and all data associated with this scenario are saved 
under this name. 

Step 3: Run Simulation 

This step initiates the model run. WARMF will incorporate 
the specified non-point-sourcc reduction and vary the point- 
source loading until the criterion is met with less than 1% to 
spare. 

Step 4: View Results 

WARMF simulates hydrology, non-point-source load, and 
water quality. Loading and water quality are two important 
simulation results to review in this step. Selecting Loading 
reveals bar charts showing the contribution of point- and non- 
point-source loading for different areas of the river basin. Se- 
lecting Water Quality shows the resulting water quality in a 
color-coded basin map. When a river section can meet the 
criteria for its specified uses, its is shown in green. Otherwise, 
it is shown in red. Under an acceptable scenario of TMDLs, 
all WQLS should be in green. 
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Step 5: TMDL Acceptable? 

If a TMDL solution is found, the user can save the results 
into a list of acceptable TMDLs. If no solution is obtained, 
the user is advised to go back to step I for a higher level of 
control on non-point-source loads. A spreadsheet of all suc- 
cessful TMDLs can be displayed. 

After the TMDL calculations are completed for a control 
point, the user can move on to the next control point down- 
stream. As the control point moves downstream, WARMF will 
simulate the cumulative effect of all upstream pollution loads 
and their decay. TMDLs for the first control point may be 
adjusted downward to meet the water quality criterion for the 
downstream control point. 

EXAMPLE APPLICATION 

The methodology described above will be demonstrated 
with an example. WARMF has been adapted to the entire Ca- 
tawba River Basin, but the smaller Sugar Creek drainage area 
near Charlotte, North Carolina will be used to determine 
TMDLs in this example. Fig. 3 show's the basin map of the 
entire Catawba River Basin, which extends from North Car- 
olina to South Carolina. Fig. 4 shows the Sugar Creek Basin, 
which includes Upper Sugar Creek, McAlpinc Creek, and 
Lower Sugar Creek. This example is hypothetical and is not 
an official TMDL calculation for the state of North Carolina. 


Model Adaptation 

To apply the model to the Catawba River Basin, digital el- 
evation maps (DEMs) for that region were downloaded from 
the U.S. Geological Survey Web site. The DEMs were im- 
ported into WARMF to create a basin map to display on the 
computer monitor. The entire river basin, with a drainage area 
of approximately 5,000 sq mi, was divided into land catch- 
ments for runoff and non-point-load simulation. Fig. 3 shows 
one shaded catchment area. Runoff and nonpoint load from 
this area are routed to the river segment inside the catchment. 

Land use data in Arc View shapefile format were imported 
to describe the surface characteristic of catchments. Point- 
source data were compiled from state and local agencies, and 
assigned to either river segments or reservoirs. Meteorological 
records from 2 1 station s were obtained from the National Cli- 
matic Data Center. Each meteorological station was assigned 
to nearby catchments, and precipitation and temperature ad- 
justment factors were applied to account for orographic ef- 
fects. 

Model Validity 

Model simulations were performed, and the results were 
compared to observed hydrology compiled from the U.S. Ge- 
ological Survey and observed water quality from the EPA 
STORET. Graphical comparisons of simulated and observed 
data were used extensively to give stakeholders confidence in 
the validity of the model. 



FIG. 3. Representation of Catawba River Basin by Network of Land Catchments, River Segments, and Reservoirs, with One Catch- 
ment Shaded 
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FIG. 4. Upper Sugar Creek, McAlpine Creek, and Lower Sugar Creek Areas of Catawba River Basin 


The time period of the simulation is two years, from Sep- 
tember 1992 to September 1994. Fig. 5 compares the simu- 
lated and observed temperatures at Upper Sugar Creek. Fig. 6 
compares the simulated and observed dissolved oxygen at Up- 
per Sugar Creek. Both comparisons show a good match for 
the model. Similar plots for McAlpine Creek and Lower Sugar 
Creek also show a good match. 

For a statistical analysis, two parameters were used to cal- 
culate the discrepancy between the time series of simulated 
and observed data. The residual error was calculated by 

<» 


where R - residual error; S = simulated value; O = observed 
value; and n = number of observations. The absolute error was 
calculated by 

A = (2) 

where A = absolute error. The absolute error can also be ex- 
pressed as a percent 

= X ^-5-- * 100 ( 3 > 

Table 1 presents the residual and absolute errors of the 
model. The small residual errors suggest that overprediction 



FIG. 5. Simulated and Observed Tfemperatu res at Upper Sugar Creek 
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TABLE 1. Residual and Absolute Errors of WARMF 


Hems 

(1) 

Monitoring Stations 

Upper Sugar 
Creek 
(2) 

McAIpine 

Creek 

(3) 

Lower Sugar 
Creek 

(4) 


51* 

74* 

62* 

Temperature 

— 

— 

— 

Residual error (°C) 

-0.01 

-0.2 

-0.18 

Absolute error (°C) 

2.43 

2.50 

2.08 

Absolute error (%} 

17.51 

17.06 i 

14.75 

Dissolved oxygen 


— 

— 

Residual error (mg/L) 

0.11 

-0.44 : 


Absolute error (mg/L) 

1.19 

1.09 ; 

0.96 

Absolute error (%) 

16.55 

14.16 

14.14 


"Number of observations. 


and undeiprediciion of the model are quite even for both tem- 
perature and dissolved oxygen. The absolute error is approx- 
imately 2.5°C for temperature and 1 mg/L for dissolved oxy- 
gen. The percent absolute error is roughly 16% for temperature 
and 15% for dissolved oxygen. 

TMDLfor BOD 

The intended use for Upper Sugar Creek, McAIpine Creek, 
and Lower Sugar Creek was selected to be warm water fish 
habitat. The water quality criterion was a minimum seven-day 
average dissolved oxygen above 5 mg/L, requiring 100% com- 
pliance. The control points were Upper Sugar Creek first, then 
McAIpine Creek, followed by Lower Sugar Creek. The control 
parameter was BOD loading. The control levels of non-point- 
source loading ranged from 1.0 (0% reduction) to 0.6 (40% 
reduction). 

Table 2 presents the alternative allocations of point- and 
non-point-BOD loads calculated by WARMF. For Upper Sugar 
Creek, there were no solutions for the trial allocations 1 and 
2. This indicated that the water quality criterion was still ex- 
ceeded with a 10% reduction of non-point-source loads and 
zero-po mt-source loading. A check on the water quality con- 
dition showed that Upper Sugar Creek was indeed colored red 
in the basin map. Allocations 3 and 4 suggested a significant 
trade-off between non-point-sourcc allocation (LA) and point- 
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TABLE 2. Alternative Allocations of Point and Nonpoint BOD 


Loads 


d> 

Nonpoint 1 
reduction i 
| (%) 

I (2) 

Point load 
(Kg/day) 

(3) 

Nonpoint 

(Kg/day) 

(4) 

Total 

(kg/day) 

(5) 

(o) Upper Sugar Creek 

Control point 

_ 

— 

— 

— 

Base condition 


599 

1,368 

1.967 

Allocation l 

0 

No solution 




10 

No solution 




30 

84 

958 

! 1.042 

Allocation 4 

40 

219 

821 

| 1,040 

(*) McAIpine Creek 

Control point 

_ 

_ 



_ 



400 

1,525 

1.926 

Allocation i 

0 

363 

1,525 

1,889 

Allocation 2 

10 

400 

1,373 

1,773 

Allocation 3 

30 

524 

1,068 

1,591 

Allocation 4 

40 

577 

915 

1,442 


<c> Low 

■•er Sugar Creek 



Control point 

_ 

_ 

_ 

_ 

Base condition 


1,432 

4,690 

6.122 

Allocation 1 

0 

1.004 

4,690 

5,694 

Allocation 2 

10 

1,343 

4.221 

5,564 

Allocation 3 

30 

2,010 

3.283 

5,293 

Allocation 4 

40 

2,341 

2,814 

5.155 


source allocation (WLA). A 30% reduction of LA and an 86% 
reduction of WLA are required to meet the water quality cri- 
terion. A 10% additional reduction of LA will relax the WLA 
reduction by 22%. 

For McAIpine Creek, a small reduction of WLA from 400 
kg/day to 363 kg/day is adequate with a zero reduction of LA. 
A 40% reduction of LA, however, can allow a 44% increase 
of WLA. For Lower Sugar Creek, the water quality under the 
base condition cannot meet the criterion. A reduction of WLA 
from 1,432 to 1,004 kg/day is needed with a zero reduction 
of LA. A 10% reduction in LA almost eliminates the need for 
a reduction of WLA. A 30% reduction of LA allows for a 40% 
increase in LA. 

As shown in Table 2, multiple solutions can exist for dif- 
ferent combinations of point- and non-point-sourcc loads. Tne 
combined total TMDLs for point- and non-point-source allo- 
cations may not be the same for all acceptable solutions. In 
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some allocations, a small reduction of non-point-source load 
can accommodate an increase of point-source load. 

Because of the cost differential between point and nonpeint 
controls, there is an opportunity for pollution trading. How to 
arrive at a cost sharing scheme, in which the point-source dis- 
chargers may pay for some non-point-source control in 
exchange for a less stringent requirement for their load reduc- 
tions, can be evaluated through the consensus module of 
WARMF (Chen et al. 1997). 

Upper Sugar Creek appears to be the most water quality 
restricted area within the Sugar Creek Basin. Without some 
help from non-poi nt-source control, its water quality cannot 
meet the criteria with a zero discharge of point-source load. 
Even with a 40% reduction of LA, a 64% reduction of WLA 
is still needed in order to meet the criterion. In McAlpine and 
Lower Sugar Creeks, on the other hand, a 40% reduction of 
non-point-source allocation will allow an increase of point- 
source allocation. 

CONCLUSIONS 

In a river basin, there can be multiple water quality limited 
sections. The TMDL of a pollutant must be calculated for each 
section, moving from the most upstream one to the most 
downstream one. 

There may be many combinations of point-source and non- 
point-source loads that can meet the water quality criterion. 
Multiple feasible solutions can provide an opportunity for the 
regulator and stakeholders to find the most agreeable TMDLs. 

The point- and non-point-source loads for the feasible so- 
lutions may not add up to the same total, because of the timing 
difference in their discharges. This timing difference produces 
different water quality responses in the receiving water. 
WARMF, which contains models, a database, and a road map 
for TMDL calculation, is a tool that can guide regulators and 
stakeholders to calculate TMDLs for various pollutants at var- 
ious water quality limited sections of a river basin. 
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February 9, 2000 


Senator Trent Lott 
Senator Tom Daschle 
Senator Richard Lugar 
Senator Tom Harkin 
Senator Robert Smith 
Senator Max Baucus 
Rep. Dennis Hastert 
Rep. Richard Gephardt 
Rep. Larry Combest 
Rep. Charlie Stenholm 
Rep. Bud Shuster 
Rep. James Oberstar 

Dear Member of Congress: 

The undersigned agricultural, forestry, and conservation organizations are writing to 
express our strong concerns that the Environmental Protection Agency’s Total Maximum 
Daily Load (TMDL) proposed rulemaking goes well beyond EPA’s authority in the Clean 
Water Act (CWA). Furthermore, the TMDL proposed rule would jeopardize successful 
state and federal voluntary, incentive -based programs currently working to reduce 
production agriculture’s impact on our nation’s water quality. 

We represent a vast array of agricultural interests, all of which have a concern about our 
environment and have a long history of being stewards of the land by implementing sound 
conservation practices. Agriculture has made substantial investments and made 
significant progress in protecting our natural resources through voluntary, incentive- 
based programs. These programs have led to many successes and will continue to help the 
agricultural community build upon the ongoing progress of improving water quality. 

We welcome the Administration’s January 7th announcement that they will seek $1.3 
billion in the FY2001 budget for additional conservation programs to help family farmers 
take further steps to protect water quality and the environment. This initiative is the 
correct approach to solving water quality problems because it recognizes the importance of 
flexible, incentive-based, and site-specific programs. These initiatives should be fully 
funded, implemented, and evaluated before additional “command and control” strategies, 
such as the proposed federal TMDL regulations are promulgated. 

The TMDL rulemaking would have a crippling impact on agricultural activities and 
individual farm, forestry, and ranch operations. The TMDL rule is counterproductive and 
contradicts ongoing progressive efforts. Enforcement-based programs, such as the TMDL 
rule will significantly impact successful, voluntary initiatives, as farmers and other 
voluntary stewards will justiably wait to invest limited resources toward regulatory 
compliance efforts. It does not make good sense or sound public policy for the federal 
government to promote economic environmental partnerships with farmers on one level, 
then saddle them with increased regulatory requirements and burdens. 
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In addition, we would like to clearly state our strong support for the positions expressed in 

USDA’s letter and comments to EPA, and forwarded to Administrator Carol Browner on 

October 22, 1999, by Under Secretary for Natural Resources and Environment -Jim Lyons. 

USDA’s letter and comments are attached for your interest. 

We in the production agriculture, agribusiness, forestry, and conservation community 

echo USDA’s strong and accurate concerns regarding the TMDL rulemaking process. 

According to USDA's comments, the EPA TMDL proposed rulemaking would: 

• alter the manner in which effective non point source (NPS) control programs have 
been managed; 

• change the designation of silvicultural practices from NPS to point source, which is 
inconsistent with authorities provided in the CWA; 

• place an added and unnecessary burden on the continuing progress for effectively 
controlling NPS pollution in waters of the United States; 

• contradict Congress’ provision that there be distinct and separate programs for point 
and NPS pollution, and that silverculture and agriculture operations would be 
controlled under the non-regulatory NPS programs; 

• will undermine 27 years of the USDA working cooperatively with EPA, States and 
communities in the development of effective NPS control program; 

• ignore that federal courts have long recognized that Congress specifically drew a 
distinction between point sources and NPS pollution, and excluded the latter from 
control under TMDL and NPDES; 

• propose a redefinition that would differentiate between “pollutant” and “pollution”, 
which would be legally incorrect and is not in keeping with the intent of Congress; 

• view “riparian habitat” as a pollutant or pollution, which USDA does not agree; 

• create the expectation that land managers can provide certainty that water quality 
standards will be met by activities required by EPA or by a NPES permit, which is 
neither reasonable nor achievable; 

• suggest cost analyses for the TMDL and NPDES proposed rules that are inadequate 
and incomplete, and costs for the private sector are not adequately recognized and 
accounted for. Furthermore, it is USDA’s opinion that the EPA TMDL proposal does 
not conform to the Federal Unfunded Mandates Reform Act; 

• propose regulations focusing NPDES permitting requirements on land use and not on 
activities that effect water quality; 

• work to supercede NPS pollution control under the Coastal Zone Act Reauthorization 
Amendments of 1990 (CZARA), again bypassing Congress’ intent; 

• generally establish a top-down approach that usually alienates the very partners and 
cooperators with whom a working relationships should be fostered, 

• propose a prescriptive approach with short, unrealistic deadlines. 


We agree with USDA that by treating NPS pollution like point sources as EPA intends in 
its TMDL proposed rule, most normal agricultural activities, such as growing crops, 
grazing activities, animal husbandry, and silvicultural operations could become subject to 
future, unreasonable regulatory action. 

Also attached are joint comments submitted to EPA on behalf of numerous agriculture, 
agribusiness and conservation groups. We ask that you review these important concerns 
closely, review EPA’s authority in this area and act to stop EPA’s TMDL rulemaking 
process until these critical issues can be debated and addressed in the next Clean Water 
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Act reauthorization. We look forward to working with Congress, USDA and EPA in 
addressing these and other important concerns regarding the TMDL rule and its impact 
on U.S. agricultural producers. 

Sincerely, 

AgriBank, FCB 

Agricultural Retailers Association 

American Crop Protection Association 

American Farm Bureau Federation 

American Feed Industry Association 

American Forest & Paper Association 

American Meat Institute 

American Nursery & Landscape Association 

American Soybean Association 

Cenex Harvest States 

CF Industries 

CoBank 

Dairy lea Cooperatives Inc. 

Dairy Farmers of America 
Equipment Manufacturers Institute 
Farmland Industries 
GROWMARK, Inc. 

IMC Global Inc. 

Kansas Cooperative Council 

Land O’Lakes 

Maine Potato Growers Inc. 

National Association of Conservation Districts 

National Association of State Departments of Agriculture 

National Association of State Foresters 

National Association of Wheat Growers 

National Cattlemen’s Beef Association 

National Chicken Council 

National Conservation Buffer Council 

National Corn Growers Association 

National Council of Farmer Cooperatives 

National Livestock Producers Association 

National Milk Producers Federation 

National Pork Producers Council 

National Potato Council 

National Turkey Federation 

Southern States Cooperative Inc. 

Sugar Cane Growers Cooperative of Florida 
The Ferti 1 i 7.e r T n sti t.u t.p 


c: Senate Agriculture Committee Members 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D C. 20460 


The Honorable Max Baucus 
United States Senate 
Washington, D.C. 

Dear Senator Baucus: 

Thank you for your recent letter to EPA Administrator Carol Browner expressing your 
interest in proposed regulations to restore the over 20,000 polluted water bodies around the 
country. You asked for a detailed assessment of issues relating to water pollution from forestry 
operations. The Administrator asked that I work with the Office of General Counsel to respond 
to your questions. We expect to have a detailed response available shortly. 

I want to take this opportunity to assure you that EPA is not proposing that water 
pollution caused by diffuse runoff be regulated under the Clean Water Act or be required to have 
a permit under the Act. This type of pollution should be accounted for in the Total Maximum 
Daily Load (TMDL) program, but commitments to reduce it can be based on a "reasonable 
assurance” of implementation of control measures. A “reasonable assurance” of implementation 
can be established based on voluntary or incentive-based programs of proven effectiveness. 
Where States identify forestry operations as contributors of pollutants to polluted waters, States 
may choose to assign pollution reductions to these sources and may use effective, nonregulatory 
programs to reduce pollution. 

In the case of point source discharges of storm water, EPA recognizes that these 
discharges are generally exempt from the Clean Water Act permit program under section 
402(p)(l) of the Act. Permit issuing authorities (i.e. the State in 42 States and one Territory'), 
however, have the option of requiring a specific storm water discharge to have a permit unde- 
section 402(p)(2)(E) of the Act, but only where the discharge causes environmental harm (e.g, 
nonattainment of a State water quality standard). EPA has proposed in the TMDL regulations to 
change existing regulations to allow this narrow designation authority to be. used with respect to 
discharges from forest road building and harvesting, as well as the storm water discharges from 
other sources to which the authority' now applies. EPA could use this designation authority only 
where EPA developed a TMDL for a State. As *e will discuss more fully iri our more detailed 
response to your letter, the authority to designate a storm water discharge as needing a permit is 
based on die Clean Water Act definition of a “discharge” and “point source” and recognizes that 
such sources are those that add pollutants from a discrete and discemabk conveyance (see Siena 
Club v. Abston Construction). 
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Finally, it is important to note that section 402(pX2)(E) of the Clean Water Act and EPA 
implementing regulations provide that the permit issuing authority has the discretion, rather than 
the obligation, to designate a discharge of storm water as needing a permit. Discharges of storm 
water that cause the nonattainment of a water quality standard may be required to have a permit, 
or may be managed through other programs, at the discretion of the permit issuing authority. 
These discharges, even once identified by a State or EPA as causing environmental harm, would 
not become automatically subject to a citizen suit for failing to have a permit unless arid until 
they were subsequently designated as needing a permit. 

I look forward to working with you on this important problem. 

Sincerely, 


CUU 

J. Charles Fox 

Assistant Administrator for Water 
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Plum Creek Timber Company, Inc. 
999 Third Avenue, Suite 2300 
Seattle, Washington 98104-4096 
206-467-3600 


March 14, 2000 


g 

Plum Creek 


Honorable Richard Lugar 
Chairman 

Committee on Agriculture 
United States Senate 
Washington, D.C. 20510 

Re: Implications for the Forestry Industry of the Environmental Protection 

Agency's Proposed Rule to Authorize the Designation of Forestry Activities 
as Point Sources Subject to Clean Water Act Permits. 

Dear Mr. Chairman: 

I would like to thank you, Mr. Chairman, and the committee for the 
opportunity to testify on February 23 on the Environmental Protection 
Agency's proposed rules on Total Maximum Daily Loads and the proposed 
regulation of silvicultural activities as point sources under the Clean Water Act. 

I would like to clarify several points raised at the hearing about the authority of EPA to 

designate silvicultural practices as a point source and EPA's assertion 

that this authority can be narrowly drawn and will be applied only under limited 

circumstances. I would ask that my letter be added to the record of the 

hearing. 

EPA proposes to allow itself and States to “designate” forestry activities on a case-by- 
case basis as “point sources” subject to permitting requirements under the Clean Water 
Act (“CWA”). See 64 Fed. Reg. 46,058-89 (Aug. 23, 1999). EPA officials have 
reassured legislators that the agency is not attempting to alter the concepts of “point 
source” and “nonpoint source” under the CWA, but is merely asserting authority over 
forestry activities that involve a “discernable conveyance” that can be considered a point 
source. EPA also asserts that this new point source designation authority is needed to 
address rare instances when so-called “bad actors” flagrantly disregard environmentally 
sound forestry practices. The agency insists that the authority is narrowly drawn and 
would have limited effects on the forestry industry. 

While the forestry industry itself strongly supports State “bad actor” laws and similar 
efforts to target irresponsible operators, it disagrees that the proposed authority is 
consistent with traditional notions of point and nonpoint sources under the CWA. The 
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industry also disagrees that “designation” of forestry point sources can he limited as EPA 
suggests. Instead, this proposed use of the CWA has far broader implications and 
essentially opens the door to wide-scale federal permitting of forestry operations. As 
explained in detail below, EPA’s proposal would, by its own terms and through its 
relationship to the “total maximum daily load” or “TMDL” program, create extreme 
pressure on both EPA and the States to require permitting for thousands of forestry 
operations. In addition, there is a significant likelihood that EPA’s “selective” regulation 
of particular forestry operations may be invalidated by the courts, which would likely 
result in a categorical requirement for permitting of forestry activities nationwide. The 
basis for these views is set forth below. 

EPA’s proposal to “designate” forestry activities as point sources is an attempt to regulate 
activities that are intended to be “nonpoint” sources under the CWA. 

EPA officials have assured members of Congress that the agency is not attempting to 
regulate “diffuse runoff” and that it would only assert so-called designation authority 
where EPA can identify some “discemable conveyance” that could be characterized as a 
“point source” at the forestry operation. This is completely beside the point, since 
forestry’s characterization as a nonpoint source activity has never depended on the 
absence of any discernable conveyance. EPA itself acknowledged in 1976 that forestry 
operations were intended by Congress to be deemed nonpoint sources even if there were 
some channeling of runoff from the site. According to EPA then: 

Technically, a point source is defined as a “discernible, confined and discrete 
conveyance, including but not limited to any pipe, ditch [or] channel. . .. 

However, a proper interpretation of the [CWA ] as explained in the legislative 
history and supported hy the court in NRDC v. Train is that not every “ditch, 
water bar or culvert” is “mean[t| to be a point source under the Act” .... 41 Fed. 
Reg. at 6282 (Feb. 12, 1976) (emphasis added). 

Congress has done nothing in the intervening years to signal a change in its intent. 

Instead, subsequent Congresses have consistently reaffirmed the intention that forestry 
activities should not be subjected to permitting and, instead, should be deemed nonpoint 
sources under the CWA. 1 Thus, EPA’s current proposal does represent an unauthorized 
change in the law concerning the appropriate scope of “point” source and “nonpoint” 
source activities. 

EPA has argued that the presence of a specific exception for “agricultural storm water 
discharges” in the definition of point source under CWA § 502(14) supports its sudden 
change in policy. In the preamble to the proposed regulations, EPA suggested that the 


1 See, e.g., S. Rep. No. 95-370, 95th Cong., 1st Sess., 76 (1977) (“permit issuance [under CWA 
§ 404] for such activities would delay and interfere with timely construction of access for 
cultivation and harvesting of crops and trees with no countervailing environmental benefit”); S. 
Rep. 98-233, 98th Cong., 1st Sess., 25 (1983) and H.R. Rep. 99-50, 99th Cong., 1st Sess., 35 
(1985) (1983 and 1985 reports leading to the 1987 CWA Amendments, discussing forestry 
activities as nonpoint sources addressed in the new § 3 1 9 nonpoint source program ). 
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absence of a similar explicit exception for silvicultural activities gives license to the 
agency to transform those activities from nonpoint sources to point sources. See 64 Fed. 
Reg. at 46,077. This interpretation would constitute a breathtaking usurpation of 
authority from Congress. It says, in effect, that Congress’s failure to nail down all 
nonpoint source activities in a statutory definition of nonpoint source accords EPA the 
authority to designate as a point source, whenever it chooses, any and every nonpoint 
source activity except agricultural activities involving storm water runoff. With a few 
short strokes of its regulatory pen EPA could, under this interpretation, shred the CWA 
§ 3 1 9 program of everything but agricultural storm water discharges and irrigation return 
flows. We suspect Congress would be astounded to learn that this is the consequence of 
its addition of the agricultural storm water discharge exception to the CWA definition of 
point source. 

Quite clearly, this was not Congress’s intention. When Congress enacted the storm water 
provisions in 1987, the CWA definition already contained an exception for “return flows 
from irrigated agriculture,” an exception Congress felt it needed to make explicit since 
such flows could otherwise be considered as point sources. The storm water language 
was added to this exception to ensure that EPA could not interpret that exception to 
render irrigation return flows to be the only agricultural nonpoint sources not subject to 
the new storm water program. Evidently, Congress sold EPA’s imaginative rulemaking 
ability short; it is now apparent that Congress should have slammed the door tighter by 
including a laundry list of all nonpoint sources in the exception within the definition of 
point source. That EPA could interpret the CWA in a manner that would require such a 
prophylactic Congressional action is astounding. 

Litigation Could Sweep Even Non-Designated Forestry Activities into the 
Permitting System. 

There is a significant risk that future litigation will eliminate the option for EPA and 
States to selectively regulate sources on a “bad actor,” case-by-case basis, potentially 
sweeping virtually all forestry activities into the federal permitting system. There are 
very strong arguments that EPA lacks the authority it claims to selectively designate 
particular sources for permitting. Courts have previously rejected EPA attempts to 
selectively regulate point sources. In NRDC v. Costle , 568 F.2d 1369 (D.C. Cir. 1977), 
the clear ruling of both the U.S. Court of Appeals for the D.C. Circuit, and the district 
court that it upheld, was that EPA was required to regulate all point sources, and could 
not exclude any such sources from regulation, under the NPDES program. Following 
this court decision, EPA promulgated the very regulations that it now seeks to change, 
which identified four discrete forestry-related activities as “silvicultural point sources” 
subject to permitting and recognized that other forestry activities (e.g., nurseries, site 
preparation, harvesting) were nonpoint sources that were not subject to permitting. Now 
EPA claims that these activities actually can be considered point sources, but only if EPA 
or the States “designate” them as such. 

EPA appears to believe that the 1987 Amendments enacting CWA § 402(p) concerning 
“storm water discharges” authorized the sort of “case-by-case designation” that it 
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proposes for forestry activities. Thus, the agency explains that if it deletes the long- 
standing regulatory recognition of most forestry activities as nonpoint sources, it will be 
able to designate particular sources as it deems fit pursuant to CWA § 402(p)(2)(E) or. 
alternatively, § 402(p)(6). See 64 Fed. Reg. at 46,078 (stating case-by-case designation 
of forestry would be pursuant to CWA § 402(p)(2)(E) or 402(p)(6)). 

First, it is abundantly clear that the 1987 Amendments and the storm water provisions of 
the CWA in no way authorized EPA to expand the universe of "point sources” beyond 
what it had previously been. Nor did the Amendments alter the long-standing 
congressional intent that forestry be recognized as a "nonpoint” source activity not 
subject to federal permitting requirements. What the storm water amendments did was 
establish a new two-tiered approach for the regulation of point source discharges 
composed primarily of storm water, which had always been covered by the CWA but 
which EPA had generally not subjected to permitting. See Cong. Rec. SI 6443 (daily ed. 
Oct. 16, 1986) (Senator Durenburger’s explanation of the provisions, emphasizing that 
storm water discharges had always been subject to permitting, but that EPA had failed to 
require permits). 

However, setting aside whether EPA can use the storm water discharge provisions of 
CWA § 402(p) as a basis for regulating previously unregulated nonpoint sources, the 
agency’s authority to selectively designate particular sources case-by-case on an ongoing 
basis is extremely vulnerable to attack. (Indeed, it may face a court challenge in the near 
future, as EPA’s “Phase II” storm water regulations, which expressly assert ongoing case- 
by-case designation authority, were recently finalized. See 64 Fed. Reg. 68,722, 68,781 
(Dec. 8, 1999)). 

Neither of the provisions cited by EPA supports its claim of permanent case-by-case 
designation authority. Although CWA § 402(p)(2)(E) did allow case-by-case designation 
of particular sources, it did so only on an interim basis - prior to October 1, 1994 - 
during "Phase I” of the storm water program. Under CWA § 402(p)(l) and (p)(2), prior 
to October 1994, storm water discharges were temporarily exempted from NPDES 
permitting, except that permits were required sooner for certain specified discharger 
categories, plus, at § 402(p)(2)(E), Congress gave EPA case-by-case permitting authority 
during Phase I for “a discharger for which [EPA] or a State, as the case may be, 
determines that the stormwater discharge contributes to a violation of a water quality 
standard or is a significant contributor of pollutants to waters of the United States.” 33 
U.S.C. § 1342(p)(l)-(p)(2). After October 1, 1994, the remaining storm water discharges 
would be subject to regulation through what has become known as “Phase II” of the 
storm water program. Simply put, after October 1 994, the temporary permitting 
exemption (§ 402(p)(l)) and the several exceptions to that exemption (§ 402(p)(2)) - 
including the authority to identify individual sources that should not wait for Phase II - 
are no longer in effect. See Cong. Rec. S16443 (daily ed. Oct. 16, 1986) (Senator 
Durenberger explaining the desire to provide EPA with “flexibility, in the first four years 
after enactment, to order its permitting priorities around those sources which are believed 
to be the most significant") (emphasis added). 
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Second, CWA § 402(p)(6) — which governs “Phase II” of the storm water program - does 
not authorize case-by-case designation of individual discharges to be regulated. Toward 
the end of the interim exemption provided during Phase I (in October 1993), § 402(p)(6) 
required EPA to issue regulations in consultation with the States and on the basis of three 
required studies (the results of which had to be reported to Congress). 33 U.S.C. 

§ 1 342(p)(6). Those regulations (called the “Phase II” storm water regulations) must 
designate stormwater discharges, [other than those already regulated in Phase I], to be 
regulated to protect water quality and . . . establish a comprehensive program to regulate 
such designated sources.” Id. (emphasis added). Thus, § 402(p)(6) subjects all 
remaining point source storm water discharges to potential regulation in the “Phase II” 
program. EPA is authorized to identify the discharges that will be regulated and to 
determine the manner in which to regulate them (within certain bounds), but it must do so 
in regulations that “designate” the discharges to be regulated and establish a 
“comprehensive program” to regulate those sources. This language strongly indicates 
that EPA’s Phase II storm water program must identify in its regulations the sources that 
are covered in the storm water program. 2 It certainly contains no hint of an ongoing 
source-by-source, ad hoc regulatory authority such as was allowed the agency on an 
interim basis during Phase I. 3 

If EPA’s proposed forestry designation rule goes forward, and if litigation disproves 
EPA’s premise that it can “pick and choose” individual storm water discharges to 
regulate, the result would likely be comprehensive regulation and NPDES permit 
requirements for substantial segments of the forestry industry. EPA would have 
eliminated the long-standing recognition that forestry activities are nonpoint sources 
under the CWA. Having identified forestry activities as storm water discharges subject to 
regulation, EPA would be forced to determine whether or not to "designate” those 
activities categorically for regulation under the Phase II storm water program. 

Based on EPA’s decision in the recent Phase II rules to categorically regulate all 
construction activities disturbing a total land area of at least one acre (see 64 Fed. Reg., 
at 68,771), one might reasonably predict a similar decision in the future with regard to 
forestry. Indeed, explaining its decision to categorically require permits for smaller 
construction sites (1 to 5 acres), EPA said its action was justified “because the cumulative 
impact of many sources, and not just a single identified source, is typically the cause for 


2 EPA claims in the preamble discussion of its Phase II storm water regulations that it can 
"designate” the category of "not yet identified” sources and thereby reserve for itself the authority 
to regulate discharges on a case-by-case basis indefinitely into the future. 64 Fed. Reg. 68,722, 
68,78 1 . There is no support for this position in the language of the statute or in the legislative 
history. 

I The requirement of specific studies and reports to Congress prior to promulgation of the Phase 

II regulations also plainly indicates that Congress intended EPA to identify and report on the 
sources to be regulated. Significantly, EPA did not identify forestry in its Report to Congress as a 
type of source potentially to be addressed in the Phase II storm water program. See Storm Water 
Discharges Potentially Addressed by Phase II of the National Pollutant Discharge Elimination 
System Storm Water Program, Report to Congress (EPA, March 1995). 
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water quality impairments, particularly for sediment-related water quality standards.” 64 
Fed. Reg. at 68,772. If this truism justifies categorical regulation of small construction 
sites, the concerns of the forestry industry are certainly well founded. The same rationale 
could be used to justify categorical regulation of timber harvesting, forest road 
construction, and various other forestry activities, as well as innumerable other land use 
activities associated with sediment runoff. 

Mr. Chairman, I commend the committee for holding the hearing and look 
forward to working with you on this important issue. 




James A. Kraft v- 

Vice President, General Counsel and Secretary 
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Society of American Foresters 


growing 

forests 

for our 

future 


The Honorable Richard G. Lugar 
Chairman 

Committee on Agriculture, Nutrition, and Forestry 
United States Senate 
Washington, D.C. 20510 


Dear Chairman Lugar: 


I would like to thank you for taking an active interest in the Environmental 
Protection Agency’s proposed water quality regulations. I request that the 
Society of American Foresters’ (SAF) comments be included as part of the 
official Committee record for the oversight hearing held on February 23, 2000. 

The SAF is strongly opposed to the proposed regulations as they relate to 
silviculture. Again, thank you for your leadership and continued commitment 
to the forestry community. 


Sincerely, 



Michaei T. Goergen, Jr. 
Director, Forest Policy 


Enclosure (1) 


5400 Grosvenor Lane • Bethesda, Maryland 20814 2198 • (301) 8978720 • fax (301] 897-3690 • www.safnet.org 



254 



/ OO TEAKS 



Society of American Foresters 

January 1 1 , 2000 


PRESIDENT 
Frederick W. Ebcl, CF 
Consulting Forester 



VICE-PRESIDENT 
John F. Heissenbuttel 
Vice-President Forestry and Wood Products 


Comment Clerk 
Water Docket (W-99-04) 
Environmental Protection Agency 
401 M Street, SW 
Washington, D C. 20460 


EXECUTIVE VICE-PRESIDENT 
William H, Banzhaf, CAE 

Belhesda , Maryland 

IMMEDIATE PAST-PRESIDENT 
James E. Coufal 

Professor Emeritus 

SUNY College of Envi Sci & Forestry 
Syracuse, Nor. York 


Subject: Comments from the Society of American Foresters on the Environmental 
Protection Agency's Total Maximum Daily Load Program and National Pollutant 
Discharge Elimination System proposed rule appearing in the Federal Register on 
Monday, August 23, 1999, Part II, pages 46012-46055 and Part m, pages 46056- 
46089. 


COUNCIL MEMBERS 
David L. Adams 

Professor of Forest Resources, Emeritus 
University of Idaho 
Moscow, Idaho 

Ray Craig 

Assistant State Forester 
Oregon Department of Forestry 
Salem, Oregon 

James E. “Jim" Docscher 

President 

Jim Doeschcr & Associates. Inc. 

Panama City, Florida 

Timothy A. Kaden, CF 

Senior Resource Planner 

Natural Resources and Environmental 

Control 

Dover, Delaware 

Jason N. “Jay” Kutack 

Business Manager/Newslclter Editor 
Mississippi SAF 
Hattiesburg, Mississippi 

Charles A. Levesque 
Principal and Owner 
Innovative Natural Resource Solutions 
Antrim, New Hampshire 

H. William Rockwell. Jr. 

President 

Strategic Resource Systems 
St.Johns, Michigan 

Dr. Kerry F. Schell 
Forcstcr/Economist 
The University of Tennessee (retired) 
Knoxville, Tennessee 

Robert L. Solarl 

Concord, California 


Patricia A. Straka, CF ACF 



Westminster, South Carolina 

Robert G. Sturtevant, CF 

Division Supervisor, Conservation Education 
Colorado Slate Forest Service 
Ft. Collins, Colorado 


Dear Comment Clerk: 

The Society of American Foresters (SAF or The Society), like the Environmental 

Protection Agency (EPA), is interested in reducing nonpoint source pollution and 

achieving the goads of the Clean Water Act (CWA). However, the Society is 

opposed to the regulatory changes the EPA proposes for silvicultural operations. 

Our comments address in detail the following concerns: 

• Nowhere in the EPA’s analysis is there any acknowledgement of the benefits 
received from managed forests. Scientific evidence clearly links forests and their 
role in retaining high water quality. 

• Forestry has a proven track record as a competent steward for the nation’s land 
and water resources through nonpoint source pollution reduction programs. 

• Considering the limited budget and time of both the Agency and the states, it 
seems illogical that the EPA would choose to use its limited resources to regulate 
silvicultural activities when according to the EPA's national 305(b) report (US 
EPA 1996), silviculture has consistently been found to be a minor source of 
water quality impairment and states have actively pursued nonpoint source 
pollution reduction programs. 

• Concern over the potential of forest management to adversely affect water 
quality has resulted in hundreds of research projects investigating effects of 
particular forestry practices on water quality. The EPA should consider these 
findings and re-evaluate the necessity of the proposed regulations. 


5400 Grosvenor Lane • Bethesda, Maryland 20814-2198 • (301) 897-8720 • fax (301) 897-3690 • www.safnet.org 



255 

Comment Clerk 

EPA — Water Docket (W-99-04) 

January 1 1, 2000 

• We are extremely concerned that the EPA has misunderstood and misrepresented the 
technical publications cited in the proposed regulations. These errors are critical to the 
EPA’s rationale and support for the proposed regulations. We believe that it is vital to public 
decision making that scientific findings are used and referenced correctly. 

• We believe that the Clean Water Act very clearly makes the distinction between point and 
nonpoint source pollution. 

• Congress provided for distinct and separate programs for point and nonpoint source 
pollution and clearly intended that silvicultural operations were to be regulated under the 
nonpoint source program addressed by section 208. 

• Not only is the intent of the Congress clear, the EPA's own regulations have consistently 
treated most silvicultural activities as nonpoint sources. 

• Because of the unique characteristics of silvicultural operations, SAF believes the most 
effective means for controlling nonpoint source pollution from silvicultural activities is by 
designing and applying preventative and restorative watershed management practices. 

• One of the strengths of the nonpoint source pollution control efforts under the CWA has 
been the utilization of existing state infrastructure to support silvicultural nonpoint source 
pollution reduction programs. 

• Most states with significant commercial forestry operations routinely conduct assessments 
of how well their nonpoint source pollution programs are working. 

• According to national surveys reported in the National Association of State Foresters ’ 1996 
Progress Report: State Nonpoint Source Pollution Control Programs for Silviculture (Stuart 
1996), education and funding are considered to be critical components of efforts to improve 
nonpoint source pollution reduction programs and achieve higher water quality standards. 

• While requiring a permit to implement this change in regulation is proposed to be the 
exception rather than the rule, the long-term impact of this proposal may be more 
substantial. 

• We believe the EPA’s cost analysis for the TMDL and NPDES proposed rule is wholly 
inadequate and incomplete. 

Foresters have designed and engaged in forest practices intended to minimize runoff from forestry 

operations and improve water quality. In many cases foresters have driven the science behind 

improving water quality on forested lands. Forestry schools, researchers, individual practitioners. 
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industry, state and federal foresters, consultants, and many others in the forestry community are 
committed to demonstrating that forestry is an asset to water quality in the United States. 

Arguably, keeping land in a forested condition can help the nation achieve the goals of the CWA 
more than any other land use. Forestry is a unique land management practice because activities that 
might generate pollutants are conducted infrequently and oftentimes mimic natural regimes. 
Typically entry into a forest stand occurs less than once in a ten-year period, therefore if there are 
pollution discharges from forestry operations they are limited over a long period of time. We truly 
hope that the EPA understands the unique role forests have in enhancing water quality, and that the 
EPA will work with the Society of American Foresters to improve the quality and quantity of 
private forests in this nation. 

Unfortunately, we believe the EPA’s proposed regulations may act as a deterrent to maintaining 
private forestland. Landowners are often faced with difficult decisions in managing their 
nonindustrial private forest landowners. Sometimes they are forced to abandon their stewardship 
ethic because of tax policy, economic pressures, and costly regulations that make it financially 
difficult to own land. We find the proposal to classify silvicultural activities as point sources 
subject to National Pollutant Discharge Elimination System (NPDES) permits to be the kind of 
regulation that will force some forestland owners to sell their property due to the costs of 
implementation. 

SAF has spent 100 years addressing this nation’s forest management and improving forest 
watersheds and protecting water quality. SAF is fully aware of the many complexities in 
developing appropriate management systems to control nonpoint sources of pollution from 
silvicultural operations. We understand the challenge facing the EPA. Yet, SAF is concerned that 
the approach of EPA’s proposed regulations is inefficient and potentially a counterproductive 
system. Our concerns are based on the complex nature of nonpoint sources of pollution from 
silvicultural activities, the legislative and regulatory history of the Clean Water Act, and the need to 
provide efficient and cost-effective controls if we are to achieve the goals of the CWA. 

Difference between Point and Nonpoint Sources of Pollution 

In the 1972 Federal Water Pollution Control Act Amendments, Congress made a distinction 
between point and nonpoint sources of pollution. This distinction has been widely accepted in 
subsequent legislation and regulation and by the scientific community. The 1998 SAF peer- 
reviewed Dictionary of Forestry defines nonpoint source pollution as “pollution that arises from an 
ill-defined and diffuse source, such as runoff from cultivated fields, agricultural lands, urban areas, 
or forests and wildlands.” Some broad generalizations of the differences between point and 
nonpoint sources are: 
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• Point sources can include products of manufacturing while nonpoint sources are often natural 
materials such as sediment, heat, and nutrients. At some concentration or level, these materials 
and energy are essential to the health of stream systems. 

• Point sources tend to produce pollution loads which are far in excess of what would occur 
naturally while pollution levels produced by nonpoint sources, especially from any single 
activity, are relatively low and usually within the historic range of variability. 

• Point sources are usually more easily identified, less numerous, and stationary. Nonpoint 
sources are diffuse and difficult to identify, more numerous, have impacts which tend to 
diminish over time (not persistent), and move around the landscape. 

SAF concurs with the US Department of Agriculture (1992) that the Clean Water Act 
provides a reasonable and workable basis for protection of the nation’s waters. The CWA 
provides for control of point source pollution through a permit program that is largely 
directed at “end of the pipe” discharges from municipal and manufacturing sites. The CWA 
also provides a nonpoint source program based on pollution mitigation through land 
management prescription that is nationally applicable to forestry (Binkley and Brown 1993; 
NCASI 1988). This two-pronged approach has proven effective in maintaining and restoring 
the quality of forest waters (Lynch and Corbett 1990). The point/nonpoint distinction is 
important and should be continued and strengthened by providing monitoring, education and 
research (SAF 1995). 

Because of the unique characteristics of silvicultural operations, SAF believes the most effective 
means for controlling nonpoint source pollution from silvicultural activities is by designing and 
applying preventative and restorative watershed management practices. These practices are 
commonly referred to as Best Management Practices (BMPs). The success in applying these 
practices to control nonpoint pollution sources on forests and rangelands is well documented and 
demonstrated in scientific and historical literature and in anecdotal reports. Changing the 
designation of silvicultural practices to point sources is inconsistent with established management 
programs, with current science, and our collective management experience. The proposed 
regulations would place an unnecessary burden on the continuing progress forestry operations are 
making in reducing nonpoint sources of pollution to waters of the United States. That is not to say 
that every state BMP program is adequate, nor that every bad actor is addressed by BMPs. The 
EPA ought to work with states who’s BMP programs fall short of addressing water quality from 
silvicultural activities, and should encourage states to identify mechanisms to address bad actors. 

Legislative and Regulatory History 

In the 1972 Clean Water Act regulations, the EPA chose to exclude certain activities, including all 
silvicultural activities, from the NPDES program. When this exclusion was challenged, the federal 
courts ruled against the EPA and ordered the Agency to identify those activities that were point 
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sources of pollution. The EPA responded with regulations in 1976 that identified four discrete 
activities associated with forestry operations as point sources. They concluded that other 
silvicultural activities are nonpoint sources of pollution. In fact, the EPA stated in the February 12, 
1976, proposed regulations that "the [Clean Water Act] and its legislative history make clear that it 
was the intent of Congress that most water pollution from silvicultural activities be considered 
nonpoint in nature" and be addressed under section 208 of the statute 41 Fed. Reg. 6233, 6234. 

SAF agrees that Congress intended silvicultural activities be considered nonpoint sources of 
pollution. Congress provided for distinct and separate programs for point and nonpoint source 
pollution and clearly intended that silvicultural operations were to be regulated under the nonpoint 
source program addressed by section 208. In addition to section 208, section 319 requires the 
identification of waters impaired by nonpoint sources and the development of best management 
practices to control those sources to the maximum extent practicable. To date, forty-seven states 
have developed and published silvicultural BMPs. Unfortunately, the EPA’s August 1999, 
proposed rules disregard section 319 and undermine the work that was done cooperatively between 
agencies, states and communities to develop effective nonpoint source control programs. 

Not only is the intent of the Congress clear, the EPA's own regulations have consistently treated 
most silvicultural activities as nonpoint sources. There is substantial federal case law recognizing 
the distinction between point source pollution and nonpoint source pollution, and the exclusion of 
nonpoint sources including silvicultural activity pollution from control under the TMDL and 
NPDES. 

The Society believes that forestry activities are nonpoint sources of pollution. The 1972 CWA, as 
well as the 1977 and 1987 amendments, did not intend to regulate water pollution from most 
silvicultural activities through the section 402 or 404 programs. The exemption for silviculture in 
section 404 exempts activities conducted by farming, silviculture, and ranching "...such as plowing, 
seeding, cultivating, minor drainage, and harvesting..." (33 CFR 323.4 (1) (i)). It is inconsistent for 
EPA to define these activities as point source if they are silvicultural but nonpoint for the same 
activities conducted by agriculture and ranching. As mentioned previously, the 1987 amendments 
enacted the section 319 provision specifically to address nonpoint source pollution runoff, including 
silvicultural activities, through state-based BMP programs. Furthermore, in 1990 when the EPA 
promulgated stormwater regulations these same silvicultural activities currently being proposed for 
categorical inclusion as point source pollution were specifically excluded 

Most states with significant commercial forestry operations routinely conduct assessments of how 
well their nonpoint source pollution programs are working. The overall national compliance rates 
for individual practices reported by the National Association of State Foresters (based on 29 state 
surveys) are 85 to 90 percent (Stuart 1996). States that have tracked the compliance of BMPs 
report a collective trend of improvement and increased implementation. Generally, small 
nonindustrial private forest landowners operating without guidance from a professional forester 
have the lowest level of BMP implementation. SAF, the National Association of State Foresters, 
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the American Forest and Paper Association, the Tree Farm System, the Association of Consulting 
Foresters, the Forest Stewardship Council, USAD, and many other organizations are working to 
ensure that timber harvesting operations are conducted by trained professionals. As we increase the 
amount of professional forestry expertise given to nonindustrial private forest landowners, we will 
also increase landowner compliance with BMPs. Forestry organizations are making commitments 
to improve landowner decision-making with continuing education programs, standard setting 
programs, and in SAF’s case, the Certified Forester ® program which provides a forester with a 
credential recognizing their professional competence based on education, experience and a 
commitment to continuing education. We believe that if the EPA and other federal agencies were 
to make stronger commitments to assisting landowner and resource manager education, as a nation 
we would have better success in meeting the goals of the CWA in respect to silvicultural activities. 

According to the EPA’s biennial report to Congress, forestry is the smallest of the identified 
nonpoint pollution sources effecting the nation’s water quality. In fact, forestry has the best record 
of implementing nonpoint source control programs. Instead of regulation, we strongly urge the 
EPA to advocate better evaluation, education, and research in the use of best management practices 
by forest management practitioners, and other nonpoint source pollution programs, including the 
devotion of resources to strengthen sections 208 and 3 19. We believe that the Clean Water Act very 
clearly makes the distinction between point and nonpoint source pollution. Silvicultural activities 
have historically been treated as nonpoint source pollution and should continue to be treated as 
such. Professional foresters are dedicated to sustaining high quality water that emanates from the 
nation's forestlands. 

While requiring a permit to implement this change in regulation is proposed to be the exception 
rather than the rule, the long-term impact of this proposal may be more substantial. Currently, 
NPDES permits do not cover most silvicultural activities. Instead, the tens of thousands of 
individual silvicultural operations are covered by state BMP programs. Even though the EPA 
“expects that only in extremely rare circumstances” would it require a NPDES permit for 
discharges from silvicultural activities, it is anticipated that this action would occur repeatedly. An 
increasing proportion of this nation’s watersheds are now or will be classified as either water 
quality limited under section 303(d), have endangered aquatic species, or are source areas 
significant to assessment under the Safe Drinking Water Act. It is likely that the EPA will 
eventually seek control through the NPDES permits for these “problem” watersheds. In many of 
these situations forestry is only transiently connected to the water quality concerns or is already 
protecting water segments. While it may be necessary to develop mechanisms to address bad actors, 
we believe a permit system is unnecessary. 


Efficiency and Cost of Proposed Regulations 

One of the strengths of the nonpoint source pollution control efforts under the CWA has been the 
utilization of existing state infrastructure to support silvicultural nonpoint source pollution 
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reduction programs. In some states, elaborate forest practices programs have been developed and 
are enforced by state agencies. In other states, non-regulatory programs have proven effective in 
achieving high levels of compliance with state BMPs, often with regulatory backups if recalcitrant 
operators are identified. This state-by-state approach is designed to achieve BMP implementation 
efficiently. Even the EPA’s most recent summary of 305(b) reports show that the length of streams 
impacted by silvicultural activities is a small and diminishing fraction of impaired waters. 

National surveys reported in the National Association of State Foresters ’ 1996 Progress Report: 
State Nonpoint Source Pollution Control Programs for Silviculture (Stuart 1996), from 1982-1996 
allows for long-term comparisons of state nonpiont source pollution control programs. In 1982, 
forty states reported localized pollution problems from silviculture, 35 states were implementing 
nonpoint source pollution control programs, and 18 states were monitoring the use of BMPs. The 
1996 survey indicated that 24 states reported silviculture nonpoint source pollution, 45 states have 
included silviculture in their nonpoint source pollution programs, 29 states monitored BMP use, and 
15 states monitored BMP effectiveness. The inclusion of silvicultural activities into nonpoint 
source pollution programs and the increased attention to BMPs has yielded a decrease in the 
number of states identifying water impairments due to forestry activity. 

According to this same survey, education and funding are considered to be critical components of 
efforts to improve nonpoint source pollution reduction programs and achieve higher water quality 
standards. BMP education and training, which includes how to implement control practices and 
their benefits, are a vital component of many state nonpoint source pollution reduction programs. 

In 1982, 25 states conducted training and 10 had BMP demonstration projects. In 1996, 38 
conducted training, 32 have held tours, and 22 have demonstrations. A total of 21,801 individuals 
including loggers, landowners, industry personnel, consultants, and state and federal agency staff 
have received training. States frequently cited funding and staffing as constraints to state program 
effectiveness. While the EPA provides the majority of the funding for nonpoint sources pollution 
reduction programs, states and landowners bear the costs of implementation. In addition to funding 
and staffing, states also identified increased pre-harvest assistance and increased landowner 
awareness of nonpoint source pollution as keys to further progress. Again, funding for section 319 
and other nonpoint source pollution programs may help alleviate some of these shortcomings and 
further improve BMP compliance and implementation ultimately improving water quality 
impairments associated with silviculture. 

We believe the EPA’s cost analysis for the TMDL and NPDES proposed rule is wholly inadequate 
and incomplete. The EPA states that there are no costs for federal agencies affected by the rule. We 
disagree. The EPA should consider the costs federal agencies will incur in association with 
watershed assessments, prioritization, developing land treatment plans, monitoring and evaluating 
progress, adapting needed changes in management, and the collaboration between land managing 
agencies, land owners and other stakeholders within a watershed. The EPA has not adequately 
accounted for the costs of implementing this proposal on private or state lands. The EPA has not 
accounted for or even recognized the costs for nonindustrial private forest landowners and 
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operators. The EPA must revisit their estimates, as we believe there will be costs to the federal 
government and to state and county government in addition to the effects nonindustrial private 
forest landowners. The analysis for the Small Business Regulatory Enforcement Fairness Act of 
1996 does not reflect the increased assistance that nonindustrial forest land owners will need to 
implement the requirements or additional operating costs that may be incurred. The EPA's analysis 
is unacceptable, and fails to meet the statutory and executive branch public disclosure requirements. 

The proposed regulations focus on the permitting of land use and not on the permitting of activities 
that effect water quality. This concerns us and we urge the EPA to evaluate this in light of state and 
local communities’ traditional primacy over land use. There are nine million nonindustrial private 
forest landowners that own 58% of the productive forest lands in the United States. Most of the 
contractors working with these landowners are small independent businesses. The USDA estimates 
that at least 85% of timber purchasers, and roadbuilding contractors on forestlands meet the 
definition for small businesses. The EPA’s proposed regulations directly affect both landowners 
and contractors. Small business owners often do not have the capacity to work with complicated 
regulatory actions. They can learn, and practice forestry consistent with the best available 
knowledge, but regulatory activities can hamper small business owners from learning new and more 
environmentally sensitive management techniques. 

We also question the EPA's priorities. Considering the limited budget and time of both the Agency 
and the states, it seems illogical that the EPA would choose to use its limited resources to regulate 
silvicultural activities when according to the EPA's national 305(b) report (US EPA 1996), 
silviculture has consistently been found to be a minor source of water quality impairment and states 
have actively pursued nonpoint source pollution reduction programs. 

• The EPA report identified agriculture as the largest source of water quality impairment for 
rivers, streams, lakes, and reservoirs. Agriculture was reported to cause 25 percent of the 
impaired river miles and was five times greater than the next five largest sources (municipal 
point sources, hydromodification, habitat modification, resource extraction, and urban runoff). 
Agriculture was responsible for 19 percent of the impaired lake acreage and was more than 
double the next largest source. 

• The largest source of impairment to estuaries was industrial discharges (56% of the total), 
followed by urban runoff, municipal point sources, upstream sources, and agriculture. 

• The largest source of impairment to ocean shorelines was urban runoff (55%), followed by 
septic systems, municipal sewer discharge, industrial point sources, and land disposal of wastes. 

• Residential development and urban growth were cited as the largest cause of recent wetlands 
losses, followed by agriculture, road construction, hydrology modification, and industrial 
development. 
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• The leading cause of ground waster contamination was from underground storage tanks, 
followed by landfills, septic systems, hazardous waste sites, and surface impoundments. 

We would suggest that if the focus is water quality then the EPA has chosen to spend a great deal of 
time and money on a program that will achieve very little. Forestry has a proven track record as a 
competent steward for the nation’s land and water resources through nonpoint source pollution 
reduction programs. State BMPs and other programs have made, and continue to make progress. 
States have consistently affirmed that what they need to be more effective in their already 
successful nonpoint pollution control programs is additional funding and staff. Funding for 
incentive programs that could make a difference is abysmal. Congress authorized several programs 
that emphasize the role of forests in enhancing water quality and wetlands protection: the Wetlands 
Reserve Program, the Swampbuster Program, the Forestry Incentives Program, the Forest 
Stewardship Program, and the Stewardship Incentives Programs. Unfortunately, these programs 
lack funding levels that allow them to be as effective as they can be. 

Scientific Evidence on Forests and their Role in Retaining High Water Quality 

The EPA defined water pollution (US EPA 1976) as hazards to water quality (i.e., limitations on 
its usefulness) and nonpoint source pollution as “sources of water pollution that do not meet the 
legal definition of point source” (US EPA 1992). Insofar as it pertains to forestry (US EPA 
1991), guidelines on the award and management of nonpoint source implementation grant 
provide some clarification by defining nonpoint source pollution as: 

... [pollution] caused by rainfall or snowmelt moving over and through the ground and carrying 
natural and manmade pollutants into lakes, rivers, streams, wetlands, estuaries, other coastal 
waters; and groundwater. . . . such pollution results in the human-made or human-caused 
alteration of the chemical, physical, biological, and radiological integrity of water. 

The 1991 definition correctly defines nonpoint source pollution in receiving forest waters as a 
weather-related function of precipitation drainage from diffuse origins (implied), through the 
mineral soil, and (or) across the forest floor. It is especially useful because it specifies “natural 
and manmade pollutants” of nonpoint source origins, both of which can limit water usefulness. 

It is important to emphasize that the predominate hydraulic pathway on most undisturbed 
forested land is subsurface drainage through mineral soil (Miller 1977, Stone 1973). Relatively 
little overland flow of water occurs across the forest floor (Waring and Schlesinger 1985). The 
subsurface pathway applies as well to cutover forestland, so long as the organic forest floor is 
not severely disturbed by logging activities (Hombeck and Ursic 1979). Thus, precipitation 
usually infiltrates completely, with little conveyance of polluting substances across the forest 
floor to streams or other receiving waters. Consequently, most dissolved substances in forest 
waters are acquired during their passage through the forest floor and soil. Most suspended 
substances originate as particles scoured from channels by water flowing within stream banks 
(Wenger 1984). 
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Concern over the potential of forest management to adversely affect water quality has resulted 
in hundreds of research projects investigating effects of particular forestry practices on water 
quality. A summary of this large body of literature has been reviewed by Abell 1989; Bisson et 
al. 1992; Bosch and Hewlett 1982; Brown 1983; Hartman 1982; Howard and Allen 1988; 
Kuskee 1991; NCASI 1980,1981, 1982,1983,1984,1986,1987; Gibbons and Salo 1973; and 
Salo and Cundy 1987. Research shows that properly designed and maintained forest roads, 
located sufficiently distant from streams, minimizes sediment and other nonpoint pollution 
sources of silvicultural origins. 

Throughout this century [the 20 century] opinions regarding forests and their role in 
safeguarding soil and water have been strongly held. Zon’s (1927) review of the literature 
stated, “Of all vegetable covers, forests are most efficient in preventing steep slopes from 
eroding and the beds of streams from filling in silt.” Glenn (1911) ascribed severe erosion and 
changes in regimen of mountain streams to denudation of forested slopes. Such reports 
implanted the conventional wisdom that only dense stands of large, mature trees fully protect 
soil and water. Subsequent research and practical professional experience not only validated the 
protective role but added much knowledge of forest management effects frequently unfamiliar 
to the public. Thus, a majority of the American people equate harvest of wood products with 
denudation, presuming long-alleged ill consequences on forest soil and water. 

Even earlier, Chittendon (1909) had defined tree cutting effects on soil and water, effects 
consistent with current professional knowledge: 

Soil erosion does not result from forest cutting in itself, but from cultivation, using that term in 
a broad sense The question of preventing such erosion or soil wash is altogether one of 
dispensing with cultivation or properly controlling it. The natural regrowth that follows the 
destruction of a forest is fully as effective in preventing erosion, and even in retaining runoff as 
the natural forest. 

Half a century earlier, Huffel (1862) had found that runoff (i.e., overland flow) did not occur in 
forests with leaf litter, even on steepest slopes and during torrential rains. It occurred instead 
from areas deprived of tree litter cover, namely from roads- in Chittendon’s terms, areas of 
cultivation. Frothingham (1931) recognized little danger of serious erosion caused by tree 
cutting in unbumed forest, pointing instead to deeply-worn skid roads as the greater threat. 
Thereafter, Kraebel (1936) and many others developed erosion control measures for mountain 
roads in forests of western and eastern United States, measures subject to continuing refinement 
ever since (e g.. Swift 1987). A survey by Packer (1967) concluded that timber cutting does not 
adversely affect water quality but that inadequately drained roads too close to streams are major 
sediment sources. That effect (table one) was clearly shown by the first-of-its-kind experiment 
in West Virginia’s Femow Experimental Forest (Reinhart and Eschner 1962). 
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Nationwide, literally hundreds of studies have confirmed and built upon the preceding study, all 
of them demonstrating a single, unifying hydrologic truth. Infiltration rate, entry of water into 
the soil surface, almost always exceeds rates of rainfall and/or snowmelt. As long as infiltration 
into forest soil is that rapid, there can be no overland flow, hence no mechanism to detach 
particles from the forest floor or to convey them down hillsides to streams. For that reason, 
most sediment in undisturbed forest streams originates in their channels. Despite this wealth of 
knowledge and practical experience, the popular notion persists that cutting forests, especially 
heavy cutting, necessarily bares much soil and causes intolerable erosion. Stone’s (1973) 
scholarly review of the literature addressed the actual effects: 

Cutting of trees, even clearcutting, does not immediately change the water-handling capacity of 
a forest soil. Unless otherwise disturbed, the forest floor is still physically intact during the first 
few years; water entry rates remain very high; and no overland flow occurs. Any increase in 
stream turbidity is minimal. Even on heavily cut areas, regrowth of trees or other vegetation 
normally occupies the soil long before the stabilizing influences of the former forest have 
disappeared. 

Any geology book will devote considerable text to erosion by streams, a major land-shaping 
process through eons of time. Down-wearing of the terrestrial surface by that process is 
generally accepted at the rate of about 1-foot per 10,000 years, converting to 0.02 ton per acre 
per year. This “normal” or geologic erosion affects all forested land, at rates realistically 
averaging about 0.01 to 0.10 ton per acre per year. Bennett and Lowdermilk (1938) equated 
geologic erosion with the rate of new soil formation, a normal and presumably beneficial 
process. It cannot be prevented. Many human uses of the forest somewhat accelerate geologic 
rates; timber harvest, for example, may temporarily increase them four- to five-fold. Even on 
highly erosive soils of the southern Piedmont, however, accelerated rates seldom persist for 
longer than two or three years (Ursic 1986). 

During those years, erosion at geologic and accelerated rates will occur simultaneously but 
sediment produced by either process cannot be distinguished from that produce by the other. 
Given timber harvest at 25- to 50-year intervals, erosion at accelerated rates is likely to occur at 
perhaps 5 % to 10% of the time, with geologic erosion always an ongoing process. 
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Table 1. Frequency distribution of turbidity 1 samples during logging 2 on watersheds 
roaded under increasingly stringent erosion control measures. 

Frequency distribution of turbidity (JTU) stream samples 

Number of samples 


Experimental erosion control 
measure 3 

0-10 

11-99 

100-999 

1,000 + 

Maximum 

turbidity 

JTU 

Channel skidding permitted. NO 
control over road location, grades 
up to 40%, no water bars. 7.3% of 
watershed roaded. 


40 

24 



Channel skidding permitted. No 
control over road location, grades 
up to 30%, water bars at about 35 
foot intervals. 6.2% of watershed 
roaded. 

171 

17 

8 

7 


No channel skidding. No control 
over road location grades up to 

20%. Water bars as needed. 5.8% of 
watershed roaded. 

195 

8 

0 

0 

210 

No channel skidding or wet weather 
logging. Roads located about 40 feet 
from stream, water barred, and 
seeded to grass after logging. Road 
grades up to 20%. 1.9% of 
watershed roaded. 

201 

2 

0 

0 

25 

Permanently forested 

202 

1 

0 

0 

15 


1 Turbidity expressed as Jackson turbidity units (JTU) was assumed to 
approximate parts per million of sediment. 

2 Turbidity returned close to levels in the permanently forested watershed two 
years after logging ceased. 

3 Except for skidroads, the forest floor on all watersheds was minimally 
disturbed, infiltration remained high, and overland flow was minimal. 
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Passage of the Clean Water Act and subsequent emphasis on nonpoint source pollution focused 
professional forester’s attention on this lore of hydrologic behavior. From it were derived best 
management practices, now systematized to minimize sedimentation in streams of every state 
having significant forest resources. The following excerpts from unpublished studies in 
mountainous regions demonstrates BMP efficacy: 

From Tennessee Technical University, Cookeville, TN (Curtis et al. 1990). 

Traditional silvicultural practices were utilized in Compartment 9 at Pickett State Forest. 
Best management practices (BMP) were used in the logging procedure to protect water 
quality of adjacent streams. BMPs were strictly adhered to and monitored as described by 
the Tennessee Division of Forestry (p. 15). In Rock Creek, total suspended solids (TSS) 
concentrations ranged from the detection limits of 0. 1 mg/L to 1 8.4 mg/L prior to timber 
harvest. Once timber harvest commenced, TSS levels ranged from 0.1 mg/L to 14.0 mg/L. 
Average TSS concentration in Rock Creek immediately upstream and downstream from 
Stand 22 were 3.0 mg/L and 5 mg/L prior to harvest and 2. 1 mg/L and 2.3 mg/L after 
harvest activities began, respectively. Therefore, the transport of suspended solids within 
the watershed was not affected by the timber harvest (p.65). 

From the University of Kentucky, Lexington, KY (Colthrap, undated). 

Clearcut harvesting was conducted on two of the watersheds, starting in August 1983 and 
ending in May 1984. BMP constraints were employed during and after logging one 
watershed, while a ‘logger’s choice’ operation was conducted on the other. The third 
watershed remained undisturbed and served as a control. Suspended sediment production 
was greatest from the ‘logger’s choice’ watershed, next from the BMP area, and the smallest 
from the control area. Mean post-treatment values were 0.66, 0. 1 6, and 0.29 ton/acre/year 
for the control, BMP, and logger’s choice’ watersheds, respectively. 

Binkley and Brown (1993) have reviewed nationwide experience with best management 
practices, concluding that: 

• In most cases, forest and rangeland management activities are relatively minor contributors 
to water quality degradation. 

• Suspended sediment is the major water quality concern. Best management practices 
generally minimize suspended sediment concentrations. 

Many years ago, Dr. Cecil Wadleigh (then Chief, Agricultural Research Service) published a 
nationwide estimate (source unknown) of sediment production by broad categories of land use. 
According to him, the nation produces about four billion tons annually, with about 55% from 
farmlands, 30% from badlands, and 15 % from urban, highway, range, and forestlands. 
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About 310 million acres of United States are farmland (MacCleery 1992); calculated from the 
above data, sediment production from farmland average 7. 1 tons per acre per year (t/ac/yr). 
Assuming that a quarter of Wadleigh’s last category concerns the nation’s 737 million acres of 
forested land (MacCleery 1992), then average sediment production from that source is 0.22 
t/ac/yr. Some rough checks on those quantities are possible. The Alabama, Delaware, 
Potomac, and Sabine Rivers drain predominately forested watersheds in the eastern United 
States, discharging 0.1 5, 0.23, 0.27 and 0.24 t/ac/yr, respectively (Holeman 1968). All of those 
watersheds, however, contain nonforested land, usually the sources of sediment produced at 
rates higher than produced on entirely forested land. In fact, regression analysis by Lull and 
Reinhart (1972) showed that a 5-fold decrease in forest cover caused an 18-fold increase in 
sediment production. 


Forest Cover 

Sediment Yield 

(%) 

(t/ac/yr) 

100 

0.03 

80 

0.06 

60 

0.14 

40 

0.61 

20 

0.64 


Patric et al. (1984) statistically analyzed 812 studies of sediment yield on forested land, data 
from all across the nation. About one-third of those studies denoted yields not exceeding 0.02 
t/ac/yr, three-quarters did not exceed 0.25 t/ac/yr, with only a handful of the remainder 
exceeding 1.0 t/ac/yr. Average sediment yield from all completely forested areas, for both 
eastern and western United States, was 0.07 t/ac/yr, about 1% of that from farmland as 
calculated above. 

In light of the foregoing sediment production data, that summation by Rice et al. (1972) of 
timber harvesting effects on soil erosion makes a great deal of sense. Their conclusions, 
evaluated by no less an authority than Dr. Earl L Stone (Comerford and Neary 1985) as a 
thorough-going summary, are abbreviated as follows: 

• Erosion in an undisturbed forest represents a minimum for the site, and most of man’s 
activities will increase the erosion rate to some extent. 

• The cutting of tress, by itself, does not significantly increase erosion. 

• Erosion rarely occurs uniformly on a forested watershed. 

• The road system installed to facilitate timber harvest far overshadows logging or fire as a 
source of accelerated erosion. 
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• Because of the diversity of species within a natural forest ecosystem, bared areas are quickly 
invaded by pioneer species and initially high rates of sediment production decline rapidly. 

Two overview comments by perhaps the nation’s foremost silviculturist (Smith 1973) lend 

credence to the preceding synopsis of forest erosion and sediment production studies: 

• Of all the land resources that man uses, the forest comes closest to being the one that can be 
used in perpetuity with lease harmful effect on the total environment. . . . Like all other 
living resources, the forest is a renewable resource, perhaps the most perfectly renewable of 
all. 

• The Most important way to reduce any impact on timber harvest demonstrably harmful to 
the physical environment is to regulate the construction and maintenance of logging roads. 
These cause vastly more damage to soil and waters than drastic cutting or fire. 

Finally, a few pertinent comments by the chairman (Seaton 1973) of the President’s Advisory 

Panel and Timber and Environment: 

• Many citizens conscious of the demands modern society places on our environment, 
criticize operations and management objectives on the national forests. . . . The Panel has 
made a thorough inquiry into these and related matter. Erosion and plant nutrient losses 
from well-managed forests are inconsequential compared with those that occur on 
comparably well-managed and long cultivated agricultural lands (SAFI 995). 

Literature Cited does not Support the EPA’s Proposal 

We are extremely concerned that the EPA has misunderstood and misrepresented three technical 
publications cited in the proposed regulations. The first publication is by Dr. R. Scott Beasley’s 
1979 article, “Intensive Site Preparation and Sediment Losses on Steep Watersheds in the Gulf 
Coastal Plain,” Soil Science Society of America Journal, 43(3):412-416. As Dr. Beasley has stated 
in the attached letter, “it is obvious to me that the person(s) who cited my paper . . . either did not 
read or chose to ignore the context in which the findings were reported.” We strongly encourage 
the EPA to look for further research that is representative of the regions, conditions, silvicultural 
operations described in the proposed rule, and are based on statistically valid, replicated watersheds 
studies. 

Additionally, it has been brought to our attention that another piece of scientific literature used by 
the EPA to justify the necessity of federal regulation of forestry activities was apparently 
misrepresented and cited incorrectly (D.G. Neary and J.L. Michael, 1989). The proposed revisions 
to the NPDES regulation reference this literature as stating that "silviculture contributes 
approximate 3 to 9 percent of the nonpoint source pollution to the Nation's waters." This statement 
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is not contained in the paper to which it is attributed. We believe that it is vital to public decision 
making that scientific findings are used and referenced correctly. This is no small oversight. 

And lastly, the EPA’s use of a study by Anderson and Potts (1987) to explain the impacts of roads 
and harvesting on suspended sediment yields as a rational for proposing the case-by-case 
designation authority is incorrect. 64 Fed. Reg. at 46,078. Anderson and Potts state “[although . . . 
sediment concentrations and sediment yields were all consistently higher following logging and 
road construction, none of these differences were statistically significant (alpha = 0.05).” 

This same study goes on to make clear that the sediment yields at issue were likely derived from 
road construction rather than other forestry activities. It is significant to note that the road 
construction study took place in 1983 - six years before Montana implemented BMPs and eight 
years before streamline protection regulations were enacted. 

These errors are critical to the EPA’s rationale and support for the proposed regulations. In light of 
the lack of current scientific evidence to justify the EPA’s proposal, perhaps the subset of proposed 
regulations pertaining to silviculture should be withdrawn from the larger set of proposed 
regulations and the EPA should reconsider whether silvicultural activities need to be addressed. 

Conclusion 

The Society is opposed to the regulatory changes the EPA proposes for silvicultural operations. 

The EPA is proposing the removal of the point source exemption from only three activities: animal 
feeding operations; aquatic animal production facilities; and silvicultural activities. While the first 
two activities proposed rarely make beneficial contributions to water quality, forested lands and 
appropriate silvicultural activities on those lands regularly improve water quality. For example, 
silviculture is the preferred management activity in the Catskill watershed, the source of New York 
City’s drinking water. Nowhere in the EPA’s analysis is there any acknowledgement of the 
benefits received from managed forests. The health of our streams, lakes and watersheds are clearly 
linked to the presence of trees. Scientists have shown that forests are the most beneficial land use 
for clean water. Forests, acting as a natural buffer, increase watersheds’ ability to deal with 
disturbances, leading to better water quality. Healthy watershed forests have numerous positive 
effects. They stabilize soil through a vast root system. Trees (and more importantly the forest floor 
and soil conditions they create) regulate streamflow and stormwater by absorbing runoff and 
trapping pollutants. Acting as a living filters, forests reduce the amount of nitrogen and 
phosphorous that flow into our waterbodies. In addition to clean air and water, forests provide 
recreational opportunities, offer habitat and food for fish and wildlife and supply fuel, lumber, and 
paper that we use everyday. Maintaining these benefits is best achieved through providing 
incentives to landowners to retain healthy forests covered by trees. The EPA’s proposed regulations 
remove incentives to retain forestlands, as they will make it more expensive to do so. 
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We want to re-emphasize that SAF shares the EPA’s desire to reach the goals of the Clean Water 
Act and to control nonpoint source pollution from silvicultural activities. SAF and its members 
have 100 years of experience managing for water quality from forestlands. We will continue to 
offer our expertise and support to the EPA to protect the water quality emanating from our nation’s 
forests. However, we find the proposal to reclassify many silvicultural activities as point sources of 
pollution to be counterproductive to meeting the goals of the Clean Water Act. 



WHB/AB/cas 

cc: The Honorable Richard G. Lugar 
The Honorable Patrick J. Leahy 
The Honorable Tom Harkin 
The Honorable Larry E. Craig 
The Honorable Kent Conrad 
The Honorable Bob Smith 
The Honorable Max Baucus 
The Honorable Frank Murkowski 
The Honorable Larry Combest 
The Honorable Charles W. Stenholm 
The Honorable Bob Good Latte 
The Honorable Eva M. Clayton 
The Honorable Don Young 
The Honorable George Miller 
The Honorable Helen Chenoweth-Hage 
The Honorable Adam Smith 
The Honorable Daniel R. Glickman 
The Honorable George T. Framtpton, Jr. 
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Environmental Protection Agency 
401 M Street, S.W. 

Washington, D.C. 20460 

Dear Sir or Madam: 

The National Pork Producers Council (NPPC), on behalf of its members and 
affiliates, respectively submits these comments for consideration to the Environmental 
Protection Agency (“EPA”) regarding the proposed regulations to revise the National 
Pollutant Discharge System (“NPDES”) permit program. These comments also include 
NPPC concerns regarding the establishment of a federal antidegradation policy under the 
Clean Water Act (“CWA”) as referenced in 64 Fed. Reg. 46,058-89 (Aug. 23, 1999). 

The NPPC represents approximately 85,000 pork producers across the United 
States. The economic impact of the pork industry on rural America is significant. Farm 
receipts from hogs place the industry in 4 th among all farm commodities. Furthermore, 
annual farm sales exceed $10 billion, while the retail value of pork sold to consumers 
exceeds $30 billion. 

As a result, pork production continues to create jobs and economic opportunity 
for thousands of rural communities across the United States. The pork industry is 
responsible for over $64 billion in total domestic economic activity based on a 1995 
study by researchers at Iowa State University. Through direct and indirect ways, the pork 
industry supports 600,201 jobs and adds over $27 billion of value to production inputs. 
Due to these facts, the pork industry continues to be a major contributor to local, state and 
national economies and governments. 

In addition, the global market offers tremendous growth potential for U.S. pork 
producers. Pork is the world's "meat of choice,” with approximately 43 percent share of 
the world's meat protein market. The U.S. pork industry is steadily increasing its market 
share of this vast world market, exporting over 6.5 percent of its production in 199S after 
becoming a net exporter in 1995 for the first time since 1952. The National Pork 
Producers Council is the only national membership organization representing pork 
producers exclusively. The NPPC "Pork. The Other White Meat®" promotion is well 
known. Funded by the national pork checkoff and paid for by producers, it is credited 
with having a major impact in improving pork's consumer image and helping improve 
pork demand. The checkoff also funds important research and educational projects to 
improve pork’s nutritional value, environmental profile, overall quality, and price. 


National Headquarters 

P.O. Bax 10383 * Des Moines, Iowa 50306 USA • (515) 223-2600 * FAX (515) 223-2646 
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. In conclusion. After careful review of EPA’s proposed regulations and current 
law, the NPPC has serious concerns that the NPDES/WQS requirements have the 
potential of negatively impacting the pork industry. Therefore, these comments are 
intended to provide the USEPA with additional insight on these concerns and there effect 
on the industry. I thank you for your time and consideration. 


Sincerely, 

John McNutt 
President 

National Pork Producers Council 


2 



275 


NPPC COMMENTS ON PROPOSED CLEAN WATER ACT 
REGULATIONS GOVERNING THE NATIONAL 
POLLUTANT DISCHARGE SYSTEMS PERMIT 
PROGRAM (NPDES) AND FEDERAL 
ANTIDEGRADATION POLICY 


January 19, 2000 



276 


TABLE OF CONTENTS 

1.0 Executive Summary 1 

2.0 Specific Comments 2 

2. 1 Proposed Authority to Designate Point Sources Subject to NPDES Permits: 2 

2.2 Restrictions on State Extension of Expired NPDES Permits: 3 

2.3 Addition of Antidegradation Provisions to Water Quality Standards: 4 

3.0 Conclusion 10 



277 


1.0 Executive Summary 

This is the second in a two-part rulemaking proposed by EPA on August 23, 

1999. In the initial rulemaking, EPA proposed revising the Total Maximum Daily Load 
(TMDL) regulations. As a result the Agency would extend the NPDES regulations (and 
accompanying economic restrictions) to many pork producers and other livestock 
producers located in watersheds threatened or impaired by nonpoint source pollutants 
such as excess nutrients. NPPC filed comments on that rulemaking, and identified 
numerous valid instances where the proposed rule, as written, would impact the pork 
producer. Pork Producers continue to demonstrate environmentally ethical operational 
practices. To make this point, almost 1,000 producers have participated in the America’s 
Clean Water Foundation/ NPPC’s On-Farm Assessment and Environmental Review 
program. NPPC’s goal is to have 12,000 producers assessed, representing 80% of United 
States hogs, by 2005. Furthermore, the TMDL proposal would penalize producers even 
if they were not the source of the pollution; for instance when air deposition of nutrients 
from off-site pollution sources impair the same watershed. 

Under EPA's NPDES proposal, the second in the series, new pork production 
operations or expanding operations would face the challenge of finding permit offsets 
among other (competing) producers, neighboring communities or industries often 
discharging the same pollutants. Again, this requirement remains valid even if the 
pollutants are originating from an off-site source. In addition, this rulemaking would 
strengthen EPA's authority to designate many animal feeding operations (AFOs) and 
silviculture operations as point sources, even in States with delegated CWA authority. 
Lastly the proposal would strengthen EPA’s argument that anti degradation is required to 
be part of State water quality standards. The following comments are intended to address 
several concerns NPPC has regarding these regulations in addition to offering feasible 
suggestions for the Agency to consider. 


1 
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2.0 Specific Comments 

2.1 Proposed Authority to Designate Point Sources Subject to NPDES Permits 

Currently, only the State Director may designate an animal feeding operation (AFO) as a 
concentrated animal feeding operation (CAFO) following an on-site determination that 
the facility is a significant contributor of pollution to the waters of the United States 
However, EPA proposes to revise the regulations to grant itself regulatory authority, even 
in States with delegated NPDES permit programs, to designate animal feeding operations 
(AFOs) as sources subject to NPDES permit requirements 1 2 . EPA’s stated the purpose for 
expanding authority is to “ensure more effective implementation of TMDLs” in 
waterbodies “after the establishment of a TMDL” 3 . 

We believe the threat of federal case-by-case intervention in authorized States is 
intimidation designed to extract from States more rigorous, i.e. enforceable, “reasonable 
assurances” that nonpoint source load allocations will be met 4 . This is perceived as a 
threat from EPA that if the agency finds inadequate “reasonable assurances” in the state’s 
TMDL implementation plan it may reject the TMDL and establish one federally. As 
written this includes a federally established implementation plan and federally 
enforceable “reasonable assurances.” 

EPA cannot assume regulatory authority that properly belongs to delegated States 
simply because it will make it easier for EPA to control nonpoint sources. This infringes 
on the prerogatives of the States that have been delegated NPDES permit authority and 
there is no basis in the CWA for that position. EPA has made no demonstration that 
federal intervention in authorized States is necessitated by any failure of States to 


1 EPA 1995 Guide Manual on NPDES Regulations for Concentrated Animal Feeding Operations ("1995 
CAFO Guidance"), page 2.6 

2 64 Fed. Reg. 46074-78 


3 64 Fed. Reg. at 46,059 

4 64 Fed. Reg. at 46,076 
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appropriately identify concentrated animal feeding operations (“CAFOs") subject to 
NPDES permitting. 

The proposed rule provides that EPA will only use its “point source designation” 
authority in case-by-case situations where EPA must take action to establish a TMDL and 
not use it to make categorical designations of a type of agricultural activity or of activities 
along a particular waterbody 5 . But NPPC is concerned that in its preamble, EPA states 
that "[designation can also be made by category" 6 . NPPC hypothetically could see such 
categorical designations as “All feedlots, regardless of size, located within an impaired 
watershed” . EPA should add specific regulatory text affirming current regulations (40 
CFR 122.23(c)(v)(3)) and making clear that designation of agricultural activities as point 
sources may only occur on a source-by-source basis and not by categorical designation 
following an on-site inspection. 

2.2 Restrictions on State Extension of Expired NPDES Permits 

The proposed rule would expand existing regulations found at 40 CFR 122.44 that 
requires point source dischargers, where necessary, to receive effluent limitations that 
derive from and comply with water quality standards. EPA is concerned that States may 
delay the implementation of more stringent effluent limitations by not reissuing NPDES 
permits as they expire, instead simply administratively extending the permits for another 
period. 

To prevent this practice, the proposed regulation would explicitly authorize an 
EPA Regional Administrator to review and object to State issued NPDES permits that 
have been administratively continued for more than 90 days. Prior to the establishment 
of a TMDL, EPA would be allowed to ensure that more stringent effluent limitations are 
immediately implemented by the point source. Upon establishing a TMDL, this again 
would authorize EPA to ensure that existing dischargers receive permit limitations 
consistent with wasteload allocations in the TMDL. 


5 Proposed 40 CFR 122.23(c)(4). 122.24(c)(3), 122.26(a)(l)(v)(E) 
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NPPC is convinced that, as States struggle to develop TMDLs for thousands of 
water bodies, there will be situations where administrative extension of expired NPDES 
permits is both justified and appropriate. Furthermore, EPA has provided no reason why 
the States cannot be trusted to exercise proper judgment in making those decisions. 
Finally, the proposed restrictions would violate the basic concepts of the CWA, which 
provides that once a State has been delegated NPDES permit authority. The State is the 
regulatory authority, and EPA cannot intervene unless it decides to withdraw the 
delegation and reclaim the NPDES program. 

2.3 Addition of Antidegradation Provisions to Water Quality Standards 

EPA states in its preamble discussion that the current federal “antidegradation policy . . . 
requires that existing uses and the water quality necessary to protect them be maintained 
and protected.” 6 7 8 . EPA also states that its proposed revision to the “federal 
antidegradation policy” will “ require a new [or expanding] discharger ... to achieve 
reasonable further progress toward attaining water quality standards.” Id. (emphasis 
added). These statements are both false, based on a plain reading of the regulatory 
language. The federal antidegradation regulation (even under EPA’s proposed 
amendment) directly governs States, not dischargers or other pollution sources, and 
requires only State policies that are consistent with certain enumerated goals. 

Current regulations require that each State “ develop and adopt a statewide 
antidegradation policy and identify the methods for implementing such policy pursuant to 
[subpart B concerning water quality standards] .” 8 These State anti degradation policies 
and the identified implementation methods (i.e. water quality standards) must be 
consistent with certain enumerated goals. This includes the protection of existing uses for 
all waters. The protection of water quality in waters that already exceeds the 
fishable/swimmable goals of the CWA (unless a lower water quality is necessary for 


6 64 Fed. Reg. 46,060-061 

7 64 Fed. Reg. at 46,063 (emphasis added) 

8 40 C.F.R. § 131.12(a). 
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important economic or social development). This also includes the protection of high 
water quality in “outstanding natural resource” waters. Nowhere does the current federal 
regulation require that States maintain all existing uses, or meet other antidegradation 
goals. Lastly, it does not require state regulations or other mandatory restrictions on 
dischargers or other pollution sources. 

EPA states that it intends to enforce its proposed requirement that States adopt 
“antidegradation policies” containing the new offset requirements by federally 
promulgating “water quality standards” that include the new antidegradation provisions 9 . 
This federal take-over of antidegradation “policies” is without statutory authority. The 
CWA authorizes EPA to approve or disapprove (and take over if necessary) the 
promulgation of State water quality standards. The Act also clearly specifies that water 
quality standards “shall consist of the designated uses of the navigable waters involved 
and the water quality criteria for such waters based upon such uses” 10 . The CWA water 
quality standards therefore do not include antidegradation requirements. EPA has 
recognized as much in its own definition of water quality standards at 40 C.F.R. 

§ 131.3(i). 

The failure of States to properly designate uses or establish criteria to protect 
those designated uses, EPA may then follow the appropriate procedures set forth at CWA 
§ 303(c)(3). This includes the designation of appropriate uses and the establishment of 
water quality criteria. However, EPA may not promulgate State “antidegradation 
policies” {i.e., antidegradation requirements) by calling them “water quality standards.” 
For the same reasons, EPA’s proposed revision to 40 C.F.R. § 122.44(d)(1), adding the 
reference to “State antidegradation provisions” as water quality standards established 
under CWA § 303(c) is inappropriate 11 . 


9 64 Fed. Reg. 46,069 

10 CWA § 303(c)(2)(A) (emphasis added); CWA § 303(c)(3) 

" See 64 Fed. Reg. at 46,073-74; Proposed § 122.44(d)(1) 
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2.4 Proposed Offset Requirements for Certain Dischargers to Impaired Waters 

Current regulations at 40 CFR 122.44 require that no permit be issued to a new source or 
a new discharger if the discharge will cause or contribute to a violation of water quality 
standards. As described in the previous section of these comments, the proposed 
revisions to 40 CFR 122.44 would add a new anti degradation requirement that States be 
required to apply to any proposed new loads to an impaired waterbody in the absence of a 
TMDL. This revision requires all large new and existing dischargers undergoing 
"significant expansion" that are proposing to discharge the pollutant(s) of concern into an 
impaired waterbody, to offset that new or increased discharge at a rate of 1.5:1, with very 
limited exceptions. EPA states that it intends to enforce its proposed requirements that 
States adopt “antidegradation policies” containing the new offset requirements by 
federally promulgating “water quality standards” that include the new antidegradation 
provisions 12 . NPPC is convinced that this federal take-over of antidegradation “policies” 
is without statutory authority. 

The degree of stringency of NPDES limitations is purely a matter of State law, 
that EPA has no authority to override, short of withdrawing the delegation and taking the 
NPDES program back. It is imperative that EPA allow States the flexibility to implement 
the CWA's statutory requirements in a variety of different ways, depending on their 
specific situations. As long as States are making progress towards attaining standards, 
they should have the flexibility to fashion programs that coincide with that states own 
unique geographic situations. 

Notwithstanding our firm belief that EPA lacks authority to require offsets, we 
offer the following comments with respect to specific aspects of the proposal: 

• Designated CAFOs Are Not Subject to Offset Requirements 

EPA intends these new requirements to apply only to those dischargers who are 
proposing to add new loads of pollutants to an impaired water body. To protect recently 

12 64 Fed. Reg. 46,069 
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designated point sources from being subjected to the proposed requirements at 40 
CFR122.4Q and 131. 12(a)(l)(ii), EPA is proposing to modify the existing definitions of 
both a new discharger and an existing source 13 . NPPC interprets this to mean that 
"designated sources" would be excluded from the proposed “new source” offset 
requirements. Thus, existing AFOs designated, as CAFOs would be subjected to NPDES 
permitting but not to the offset requirement to ensure "reasonable further progress” prior 
to commencing expanded operations. 

• Magnitude of the Offsets 

In the proposal, EPA states that it will object to any NPDES permit issued by a State to a 
source required to obtain an offset if it would not result in reasonable further progress 
toward attainment of water quality standards. EPA has proposed states require at least a 
1.5:1 offset, but that it could vary depending on the type of pollutant, the source on the 
same water body from which the discharger is proposing to obtain and maintain the 
offsetting load reductions, and the discharger itself 14 . In the event a point source 
discharger enters into an offset agreement with a nonpoint source. It will be difficult to 
determine exactly how much reduction will be achieved and whether the reduction is 
maintained over time, due to the uncertainties regarding the climate, effectiveness of 
nonpoint source runoff management practices, and annual crop rotation practices. 

EPA states that the amount of the offset could be varied from 1:1 up to 2: 1 at the 
discretion of EPA, which takes into account such factors as where the sources of the 
offsetting pollutant are located (e.g., at the margins of the impaired water body). Not 
to mention, the number of other available source pollutants causing the impairment or 
the cost to control the discharge. EPA also proposes that the agency have the 
discretion to not require an offset, if it is determined that any offset would result in 
further degradation of water quality 15 . NPPC agrees that such flexibility must be 

13 64 Fed. Reg. 46,060-061 

14 64 Fed. Reg. 46,065 

15 64 Fed. Reg. 46.066 
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available, but are convinced that it should be the State's prerogative to set any offset. 
The degree of stringency of NPDES limitations is purely a matter of State law, which 
EPA has no authority to override, short of withdrawing the delegation and reclaiming 
the NPDES program. 

• Proximity of Sources to Offsets 

One question that would need clarification is how close the two discharges would need to 
be located physically to be an eligible offset. In the case of nutrients or pesticides, where 
the primary concern is total concentrations or loadings rather than site-specific 
concentrations, it would make sense to allow trading across a broad geographic area on a 
given waterbody, even at the margins of the impaired water body. Thus, sources 
providing pollutant load reductions for offsets should not just be selected from those 
sources located upstream of the new or significantly expanding source, as asked by EPA 
in the Preamble. 

Another question that would need clarification is why there must be a direct hydrologic 
connection between the outfall of the existing point source where the reductions are 
realized and the outfall of the proposed discharge. This is particularly important since 
EPA proposes to require TMDLs and implementation plans for waters impaired by 
nonpoint source pollutants originating from air deposition. An offsetting source in one 
watershed should be valid for a new or significantly expanding source in another water 
body providing both water bodies are impaired by the same pollutant and the reduction 
would benefit either waterbody. Furthermore, States should allow new or significantly 
expanding dischargers to obtain offsets from air pollution sources if the pollutants are the 
same and it has been established that part of the impairment of the water body in question 
is due to air deposition. 

• When the Reductions Must to be Obtained 

Proposed 40 CFR 122.4(j)(2)(iv) would require the discharger to achieve the pollutant 
load reductions on or before the date the new or significantly expanding discharger 
begins to discharge. Offsets that cannot be achieved by the date of the new/expanded 
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discharge must be achieved as soon a possible and must be at a ratio of at least 2 to 1 l6 . 
EPA states that this would necessitate that offsetting pollutant control measures are fully 
installed and the discharger demonstrate with monitoring or other measures that requisite 
amounts of pollutant load reductions are and will continue to be realized. Such a 
requirement would make it difficult for point sources to gain offsets from nonpoint 
sources, for measurable water quality improvements may not occur for years after the 
pollutant control measures (BMPs) are installed for pollutant reduction. Instead, an offset 
should be considered valid once the BMPs are installed and functional, offsetting the new 
loading as it becomes established. Additionally, EPA should clarify that pound-for- 
pound offsets need not be accomplished simultaneously with the new/expanded 
discharge. For example, where the new discharge causes high loading of a short 
duration, offsetting load reductions should be allowed that achieve less dramatic load 
reductions elsewhere but over a longer period of time, so long as the required degree of 
offset is ultimately achieved. 

• Definition of “Significant Expansion”: 

In the proposal, EPA would subject “significant expansions” to the offset requirements, 
and suggests that “significant expansion” could be defined as a 20% increase in loadings, 
or as a 50% increase in loadings above a discharger's current permit limit 17 . From a 
monitoring perspective, a change of 20% may not be statistically significant. A 50% 
increase in loadings may seem sizeable, but since water quality criteria and standards are 
moving ever lower, a 50% increase is the minimum EPA should consider for a threshold 
for designation as significant. 

Should this provision become law, it would apply only to significantly increased 
"loadings," not to increased animal or manure production, per se. Where an existing 
producer undergoes a "significant expansion," regardless of the definition of 
"significant," only any new loadings associated with the expanded portion would be 
subject to the offset requirements under 40 CFR 131.12(a)(l)(ii). Loadings are 

16 Proposed § 122.4(j)(2)(iv)(B) 

17 64 Fed. Reg. 46,062-063 
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"discharges” to waters of the U.S, whereas our members' animal production operations do 
not include regulated "loadings" to nearby water bodies. For feedlots subject to NPDES 
permits, we believe their production increases should qualify for a de minimis exemption. 
Furthermore, simply filling unused capacity and increasing the number of hogs to the 
facility's design capacity regardless of ultimate size, should not trigger a "significant 
expansion" designation. 

3.0 Conclusion 

NPPC’s strong commitment to water quality and sustainable development stands; 
however, we cannot support many of the proposed changes to the NPDES and Water 
Quality Standard rules for the reasons given above. Attached you will find our January 6, 
2000 letter regarding the proposed TMDL regulations, we strongly urge EPA to modify 
the proposed rules to incorporate our comments. 
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NATION AL ASSOCIATION OF STATE FORESTERS 

444 North Capitol Street, NW Suite 540 Washington, D.C. 20001 202/624-5415 

Testimony submitted for the record by the 
National Association of State Foresters 

Before the Senate Agriculture Committee - 
Oversight Hearing on EPA's Proposed Water Quality Regulations (8/23/99) 

February 23, 2000 

The National Association of State Foresters appreciates the opportunity to submit testimony on 
the U.S. Environmental Protection Agency's (EPA) proposed revisions to the National Pollution 
Discharge Elimination System (NPDES) Program and Federal Antidegradation Policy in Support 
of Proposed Revisions to the Water Quality Planning and Management Regulation (NPDES 
rule). The proposed changes in the Total Maximum Daily Load and NPDES rules have 
significant potential to disrupt silviculture and forest management on the nation's 337 million 
acres of non-industrial private forest (NIPF) land. The proposal represents a fundamental 
change in the approach EPA has historically taken to reducing threats to water quality from 
nonpoint sources. We feel this fundamental change in approach is not justified either by 
statutory authority or the scope of water quality impairments caused by silviculture. 

The State Foresters are strongly opposed to the proposed rules on three major grounds: 

1 . The proposal is a major departure from the historical interpretation and implementation of 
the Clean Water Act, and is not supported by statutory authority. 

2. The proposal ignores the relatively minor contribution made by forest management to water 
quality problems nationwide, and threatens to disrupt the effective approach taken by the 
State Foresters and our Federal partners to achieve these results. 
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3. The proposal will be extraordinarily difficult to implement in practice and will result in 
drastically higher costs for both States that must develop TMDL's and landowners and 
operators who might become subject to NPDES permitting requirements. 

The National Association of State Foresters represents the directors of the State Forestry 
agencies from all 50 States, seven U S. territories, and the District of Columbia We believe that 
forest management is vital to the protection of the nation's water resources, and are committed 
to the goals of the Clean Water Act and to preventing water quality impairments of all kinds. We 
believe that forests, and the active management of forests, contribute much more to water 
quality improvement than to water quality impairments. Forestry is part of the solution and, in 
most cases, is not a source of the problem. 

The original Water Pollution Control Act (Federal Clean Water Act) and subsequent 
amendments have consistently recognized and presented the "primary responsibilities and 
rights of the States in controlling water pollution." The redefinition of silvicultural activities as 
point sources of pollution and the removal of the silvicultural regulatory exemption under the 
proposed NPDES rule, thus allowing silviculture to be permitted under the NPDES, are open 
and unjustified attempts on the part of the EPA to usurp control from the States. Further, and 
without good reason, the proposed change suggests that silvicultural activities represent a 
substantial nationwide NPS problem. EPA's own figures tell a much different story. 

The State Foresters are opposed to EPA's proposal to remove the categorical exclusion of 
silvicultural activities from the definition of point source pollution. EPA's attempts to regulate 
silviculture activities under the NPDES permitting are scientifically unjustified, highly 
disproportionate with regard to other land uses, and a radical departure from the historical 
interpretation and implementation of the Federal Clean Water Act. In short, State Foresters 
recommend a retraction of EPA's proposed rule. 

Shift From Historical Interpretation 

The re-designation of all silvicultural activities as point sources of pollution, making all forestry 
practices potentially subject to NPDES permitting, is a drastic departure from twenty-seven 
years of statutory interpretation, case law, and regulatory implementation. 
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EPA's claim of authority to regulate silviculture in the proposed rule does not withstand the 
scrutiny of historical interpretation. Congress specifically created the provisions under Section 
319, through the 1987 amendments to the Clean Water Act, to address nonpoint source water 
quality concerns. State Foresters believe that Section 319 contains the proper and intended 
authority granted to EPA for NPS controls, not the thin rationale ERA is claiming under the 
stormwater provisions (40 CFR 122.26(b) (14) (x). Programs and assistance available under 
Section 319 enable the States to proactively address NPS problems in a flexible framework and 
timely manner that a permitting process would not allow. 

We want to stress that efforts to fully fund the Section 319 program have only recently been 
stepped up and that precious little Section 319 money has been made available for control of 
silvicultural NPS pollution. We strongly support EPA’s proposed increases in funding for Section 
319, and we would hope that a concerted effort would be made by EPA to work more 
proactively with the State Foresters and the Forest Service to ensure that prevention of 
silvicultural NPS pollution is emphasized in that program. We also urge the committee to review 
our proposal for a Watershed Forestry Initiative within the USDA Forest Service to accelerate 
the progress being made on forestry NPS control (attached). 

Benefits of Forest Management 

Forestry can contribute more to water pollution prevention and clean up, than to water pollution 
problems. Besides helping to mitigate and reduce NPS water quality impairment from other 
land use practices, active forest management actually encourages beneficial land uses and 
activities that can improve water quality such as reforestation and afforestation. Simply stated, 
getting more trees into the ground will be better for water quality. Getting landowners to reforest 
and/or aforest their land should be a primary mechanism in improving water quality. The 
proposed NPDES rule acts as a disincentive for landowners to get involved in forest 
management. It increases the likelihood that the landowner will choose another land use 
activity with increased water pollution characteristics such as agriculture or development. 
Positive incentives need to be provided for landowners to reforest and/or aforest their lands, not 
create regulations and programs that push the landowner away from planting trees. 


Energies should be put into programs and services that are voluntary and incentive based, the 
kinds that State Foresters have been delivering to the more than nine million non-industrial 
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private forest landowners for over 80 years with proven success. This is reflected in the 
National Water Quality Inventory reports [Clean Water Act 305(b) lists] that are delivered to 
Congress every two years. They show a diminishing role for silviculture in impairments of rivers 
and streams over the past decade. Silviculture does not even appear on the list of seven 
contributors to river and stream impairments in the EPA's latest release of the biennial report 
(1996). 

Best Management Practices: State Foresters are, and have been for many years, involved in 
the development of nonpoint source (NPS) water pollution controls and plans. We have led by 
taking a preventive and proactive, rather than a restorative or reactive, role to water quality 
impairments from silviculture activities. This involvement has led to developing practices and 
procedures for both preventing and reducing NPS risks, commonly referred to as Best 
Management Practices (BMPs). All states with significant forest operations have silvicultural 
NPS control programs that rely on BMPs for results. 

Forestry BMPs are continually being refined in many ways to help make them more effective 
and enforceable. Refinements include making BMPs directly enforceable in connection with 
required plans and permits; utilizing "bad actor" designations; making compliance with BMPs a 
defense to a regulatory violation; making BMPs the basis for an exemption from a regulatory 
program; and making BMPs a defense to nuisance or liability actions. Continual refinements 
include logger licensing and certification programs which train field operators about BMP 
implementation. The crux is that States are already working to make existing laws and 
standards more consistent and comprehensive (Stuart, 1996). 

These types of creative BMP revisions have helped to improve implementation to levels of 85- 
95% and above (Ice/Shepard, 1999). Implementation rates should only improve as time passes. 
This is particularly true as more and more logger/landowner monitoring, education, and training 
sessions come online, and forest certification and performance standard systems such as those 
set up by the Forest Stewardship Council and the American Forest & Paper Association 
(Sustainable Forestry Initiative) become more accepted and mainstream. State Foresters 
believe that BMP implementation accomplished by an informed and willing audience is the key 
to successful reduction of silvicultural NPS water pollution. We are already seeing evidence of 
this. 
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Proof lies in the 305(b) reports. Report trends show that silviculture is contributing to a 
diminishing fraction of polluted mites along rivers and streams. In fact, silviculture did not even 
show up on the list of water pollutant contributors in the latest version of the 305(b) reports 
(EPA, 1996). With forests covering 737 million acres of the United States (National Research 
Council, 1998), it is important to note that forest management is reported in the 305(b) reports to 
contribute to only a small fraction of the impaired rivers and streams. The logical conclusion is 
that the use of BMPs in forestry operations is having a positive impact on water quality. Our own 
studies bear this out. Whereas forty States reported localized pollution problems from 
silviculture in 1982, only twenty-four reported the same in 1996 (Stuart, 1996). 

Implementation: More costly and cumbersome than EPA thinks 

The EPA claims that they are seeking a regulatory "backstop" through the NPDES rule, so that 
bad actors in impaired watersheds will come under a regulatory framework. However, as 
written, the proposed rules lead us to believe that it would lead, in many cases, to a patchwork 
regulatory framework, where EPA field offices would have discretion to set up regulatory 
programs in some watersheds, while States would retain authority over voluntary programs in 
others. We believe that most States have adequate bad actor provisions and enforcement 
mechanisms, and we are reviewing our own State programs to confirm this. However, it is 
interesting to note that the States with the highest number of impaired stream miles 
(Washington, Oregon, and California) due to silviculture, forest practices are already regulated 
through State forest practices acts. We have serious reservations about what the proposed rule 
will mean in States such as these and in other States where the legislatures have acted to 
mitigate the impact of silviculture on water quality. Will EPA demand more than is currently 
required under State law? 

This sends the message that the EPA does not believe that States are doing a good job, or they 
will not be able to do a good job to reduce silvicultural related NPS pollution in the future. As a 
result, the "backstop" undermines State good faith efforts. There is good reason to believe that 
this EPA action might divert resources that will limit State capability and potentially refocus State 
efforts into activities with unproven results. A "top-down" approach, like the one being proposed 
by the EPA, will only alienate the partners needed to achieve this continued success. 
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Below i.s the summary table taken from the EPA's cost analysis related to implementation of the 
silvicultural provisions of the proposed NPDES rule (Environomics, 1999). 


Proposed Provision 

Annualized Cost 

($ Million) 

# Entities 

Affected 

Annually 

Designating Silvicultural Operations Under NPDES 



Cost for the silviculture industry 

3.45-12.93 


Administrative costs to Federal and State governments 

0.27 - 0.28 



3.72-13.22 

613-1,225 

Subtotal 



Annualized compliance costs for small logging firms 

0.36% to 0.67% 

of their annual 

revenues 

368 - 735 

Annualized compliance costs for small entity timber owners 

0.27-0.50% of 

their timber 

revenues 

< 18,000 


State Foresters believe the above estimates are far too low and the proposed NPDES rule will 
affect a far greater number of entities than the EPA has envisioned. 

First and foremost, the authors of the cost analysis admit the final reported costs are vague, 
misleading and uncertain. In their proposal, EPA states: "This paper presents some rather 
uncertain estimates of how often the proposed designation authority might be invoked, and, if 
so, the costs that will likely ensue" (p. 52, Environomics, 1999. emphasis added). This analysis 
must then be assumed to represent a low end-cost estimate. We believe it would be more 
appropriate to include a high-end estimate to better prepare potentially affected entities. We 
believe such a high-end estimate is justified by the fact that EPA will likely be pressured, 
through additional litigation, to expand their use of regulatory authority under NPDES if the 
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proposed rules are implemented. The final result will be significantly greater costs than 
anticipated by the Environomics report. 

Reinforcing our belief that EPA cost estimates are far too low, the authors utilize ownership and 
business data that is seriously out-of-date. The 1978 data source quoted by the authors 
indicate only 7.8 million ownership units holding 333.1 million acres of private forest land in the 
U.S. That same survey was updated in 1994. The 1978 data source underestimates the 
number of private forest landowners by 2.1 million, and the number of acres owned by these 
landowners by 60 million acres (National Research Council, 1998). Furthermore, the estimated 
number of affected logging entities is underestimated nearly three-fold. While the authors report 
only 14,278 logging entities nationwide, that number is closer to 37,000 according to the Forest 
Resources Association (formerly the American Pulpwood Association). These numbers will 
substantially raise the estimated costs of the proposed NPDES rule. 

Even if we assume, however, that the Environomics report is accurate, we would be forced to 
question the need for the rule if the number of effected landowners and forest management 
operations that would be impacted is so small. Their cumulative impact on water quality would 
be nearly immeasurable. 

Again, we believe the EPA's cost estimates for the proposed NPDES rule are far too low and 
the true cost impacts will greatly outweigh any potential benefits, especially when considering 
the small amount of sediment pollution silviculture contributes to the NPS water pollution 
problem. The proposed NPDES rule is simply another disincentive for landowners to actively 
engage in forest management. We believe that the higher costs associated with these rules 
raises the question of an unfunded mandate which would be well above the $100 million 
threshold. This question should be revisited. 

Conclusion 

On October 22, 1999, USDA Undersecretary for Natural Resources and Environment sent a 
tetter addressed to EPA Administrator Carol Browner on the proposed revisions to the Total 
Maximum Daily Load and NPDES systems. This commentary provides a very telling and 
accurate story of the affects the proposed rules would have, From the letter, "In general, we 
(USDA) feel that if the proposed rules are implemented they will likely cause disruption to 
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existing NPS control programs that have proven to be effective and will unnecessary divert 
scarce resources to a top-down, process oriented approach that may not work for NPS pollution 
control." We could not agree more. 

The fact is forest management is dispersed in both space and time. State Foresters believe that 
(1 ) nonpoint source pollution from forestry activities are usually a result of extreme weather or 
operational malfeasance; {2} pollution can best be controlled through prevention; and (3) forest 
management has the least impact of land-use alternatives. Therefore, the EPA should retain Its 
current NPS treatment of silvicultural practices. The idea that a tracking, permitting and 
monitoring system for nonpoint sources, lei alone forestry, could be established to pinpoint 
offenders in a timely manner is simply illusory. If anything, we feel that other land uses should 
be brought up to the level of protection evident on forest lands, particularly when taking into 
account their relative contributions to the NPS pollution problem. 

For these reasons, NASF recommends that the EPA retract the proposed NPDES and TMDL 
rules. We would encourage the agency to seriously revisit the NPS pollution issue to determine 
what is needed to further improve the quality of water coming off of our forested landscapes; 
already considered to be the source of the cleanest waters in the United States (USDA Forest 
Service, 2000). If the EPA is simply looking for reasonable assurances that silviculture does not 
significantly contribute to water pollution, the answer does not lie in Federal regulation. We 
suggest the answer lies in stronger commitments to BMP implementation at all levels of 
government within a voluntary and incentive based context that prevent water quality problems 
before they happen. The Federal government has a vested interest in this public good which 
justifies boosting Federal resources and investments that will be needed to see such 
commitments through. 
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Watershed Forestry Initiative 

USDA Forest Service ~ State & Private Forestry ~ Cooperative Forestry 

Background 

Forests are essential to clean water - our most precious resource. Well managed forests absorb rainfall, 
filter pollutants from air and water, and recharge underground water supplies. They protect streams and 
wetlands and reduce flooding - keeping our environment healthy. Forests provide critical habitat for fish, 
wildlife and rare plants. Many communities rely on their forests to support the local economy and 
improve the quality of their everyday lives. Clearly an investment in trees and forests is an investment in 
clean water, clean air, and clean communities. 

Issues Facing Our Watershed Forests 

Non-point pollution on private forestlands has been addressed primarily through State Forestry Agencies 
in cooperation with the USDA Forest Service. Nationwide, nearly 70% of our forestlands are privately- 
owned. In the Eastern US, that figure rises to over 90%. These forests produce 2/3 of the clean water we 
need for recreation and support of fish and wildlife habitats as well as the dnnking water supply for 
millions of Americans. In addition to environmental benefits, these private forestlands also produce over 
50% of the nation’s wood and paper products. 

Forests are increasingly being removed and fragmented by land-use changes, placing stress on forests and 
their watersheds. These losses of forest affect more than our quality of life. In the Baltimore-Washington 
region alone, tree loss over the last 25 years has increased runoff nearly 20%, causing flooding and 
eroding streams and costing local governments over $1 billion in treatment costs. Increasingly, the 
conservation, restoration and stewardship of private forestlands is viewed as crucial to securing watershed 
health and sustaining it in the future. 

A Watershed Forestry Initiative 

Recent national actions such as the Clean Water Action Plan and the USDA Forest Service Natural 
Resource Agenda have brought new focus on the need to work at the watershed level, create opportunities 
for partnerships and encourage greater community participation in solving water and natural resource 
problems. 

Historic funding levels for water related work through Cooperative Forestry programs have not met this 
challenge. This initiative expands stewardship activities to prevent and address water quality and 
watershed issues in forested watersheds. Although $20 million is needed for full implementation of 
water quality and watershed restoration programs on private forestlands, a dedicated watershed challenge 
cost share program would be an effective first step. The Initiative would implement activities in three 
areas: 

Program Components 

Watershed Foresters - A focal point for integrating forestry programs across mixed ownerships and 
building federal and state capacity to deliver existing cooperative programs on a priority watershed basis. 

• build new partnerships at the State and local level 

• provide technical guidance for water quality protection and restoration 

• develop collaborative watershed projects which can address critical conservation, restoration 
or stewardship needs in priority areas 
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WRITTEN STATEMENT 
of the 

NATIONAL ASSOCIATION OF STATE DEPARTMENTS OF AGRICULTURE 

submitted to the 

SENATE AGRICULTURE, NUTRITION AND FORESTRY COMMITTEE 

on 

Environmental Protection Agency’s (EPA) Proposed Regulations For Total Maximum 
Daily Loads (TMDLs) 

February 23, 2000 


The National Association of State Departments of Agriculture (NASDA) is pleased to submit the 
following written testimony regarding the Environmental Protection Agency’s (EPA) proposed 
regulations on Total Maximum Daily Loads (TMDLs) and water quality management. 

NASDA, representing the commissioners, secretaries, directors of the state departments of 
agriculture in the fifty states and four territories, supports the protection of the environment and the wise 
use of our natural resources. American agriculture is dependent upon continued access to clean water, air, 
and fertile land for its viability. 

The proposed TMDL rulemaking will have a significant impact on agricultural activities and 
individual farm and ranch operations nationwide. Our specific concerns are outlined below. In addition, 
we would like to clearly state our support for the positions expressed in USDA’s letter and comments to 
the Environmental Protection Agency (EPA), and forwarded to Administrator Carol Browner on October 
22, 1999, by Under Secretary for Natural Resources and Environment Jim Lyons. 

The state departments of agriculture have numerous concerns with the proposed TMDL 
rulemaking. Following is a description of major issues that we hope the Committee will fully explore: 

• The TMDL rule greatly exceeds EPA’s statutory authority under the Clean Water Act 
(CWA) to regulate nonpoint source pollution without an expressed congressional mandate 
to do so. 

• The TMDL rule jeopardizes successful state and federal voluntary, incentive-based 
nonpoint source management programs. 

• The TMDL rule significantly expands “command and control” regulatory mandates and 
does not give states flexibility to implement alternative, or “functionally equivalent” 
strategies. 


The TMDL rule fails to recognize the substantial state resources needed to address 
nonpoint source pollution including financial and technical assistance, scientific data, 
monitoring, and research. 
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Authority to Regulate Nonpoint Sources 

One of the most troubling aspects of the proposed TMDL rule is the dramatic expansion of 
EPA’s authority over state decision-making in the water quality standards process. The state departments 
of agriculture strongly disagree with EPA’s statement that Section 303(d) of the Clean Water Act (CWA) 
provides “ample authority 5 ' to regulate nonpoint sources of pollution and establish TMDLs for 
waterbodies impaired by nonpoint sources of pollution. In fact, neither the phrase “nonpoint source 
discharge” nor the phrase “discharge from a nonpoint source” appears in the CWA. Furthermore, Section 
303 of the CWA contains no reference to runoff or to nonpoint sources. Legislative history shows that 
Congress made a conscious decision to treat point and nonpoint sources differently and separately in the 
CWA. Point sources are directly regulated by EPA through effluent limitations and the National Pollutant 
Discharge Elimination System (NPDES) permitting program. By contrast, Congress established the 
Section 319 program as the means to address and manage nonpoint source stormwater runoff from 
agriculture, silviculture, and other activities. This provision requires states to develop nonpoint source 
management plans, and identify those waters that are not expected to attain or maintain applicable water 
quality standards. To date, all states have approved Section 319 assessments and management programs. 
We believe the intent of the CWA is clear — nonpoint sources of pollution are not subject to mandatory 
regulations under the CWA, but are to be addressed through voluntary, outcome-based programs. It is 
imperative that the TMDL program not require states to operate in any different manner. 


Disruption of Successful Nonpoint Source Programs 

NASDA is extremely concerned that the proposed TMDL rules will disrupt and undermine 
existing state and federal nonpoint source programs and greatly diminish pollution reduction 
opportunities in the agricultural sector. The Clean Water Act (CWA) contains valuable provisions for 
nonpoint source management under Section 319 and Section 208. However, the CWA does not stand 
alone in protecting America’s water from nonpoint source pollution. Fanners and ranchers have provided 
tremendous water quality gains through their participation in programs established under the 1985, 1990 
and 1996 Farm Bills. These programs include the Environmental Quality Incentive Program (EQIP), the 
Conservation Reserve Program (CRP), and the Wetlands Reserve Program (WRP). Most states have 
developed — and are implementing — aggressive nonpoint source programs to protect water quality, 
including nutrient management and permitting programs. Agricultural producers and other landowners 
have integrated complex systems of best management practices (BMPs) into their planning and 
operations. Today, millions of farmland acres are protected by conservation buffers, grassed waterways, 
contour strips planting, conservation tillage, and other BMPs. The benefits are being seen in cleaner 
water, improved wildlife habitat, and the protection of land from soil and wind erosion. 

EPA’s proposed rule fails to allow states the flexibility to build on this progress. Instead, EPA’s 
TMDL proposals substantially rewrite implementation of the Clean Water Act with prescriptive 
requirements, short deadlines, new and additional layers of planning, implementation, and oversight. This 
is counterproductive. Revisions in the TMDL program should allow for its use where it can be most 
effective in solving water quality problems. It should not simply replace or inappropriately conflict with 
other long-standing CWA and nonpoint source programs. TMDLs are only one of many useful planning 
tools for states to evaluate environmental risks on agricultural lands and develop and implement plans to 
address those risks. For example, states could effectively use TMDLs as the initial basis to direct 
increased monitoring and reallocation of resources, so that wc know which management practices and 
investments should be supported through financial, technical, educational, or research assistance. This 
will help us produce more environmental benefits. Instead, it appears that EPA is attempting to leverage a 
potentially good planning tool into a comprehensive and rigid regulatory program without providing the 
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data and science to make it work, it makes no sense for federal programs to duplicate the state’s efforts or 
require us to change course now and dismantle existing structures that are successfully working. 

Need for Flexibility and Incentives 

States must have the flexibility to implement their own existing or new “functionally equivalent” 
strategies that achieve national environmental objectives. As we noted above, almost all states are 
utilizing existing laws, regulations, strategies, and programs to address water quality concerns associated 
with agricultural production. States are aggressively pursuing and expanding resource conservation 
efforts to minimize agricultural nonpoint source pollution. Significant environmental improvements have 
been achieved. In many cases, this has occurred without legislation or regulation at the federal level. We 
strongly believe that alternative or functionally equivalent state strategies may yield more environmental 
progress and a greater commitment to implementation of nonpoint management programs. 

EPA’s approach under the TMDL proposal only expands a “command and control” regime of 
new regulations and requirements. Providing states with the ability of using a menu of options will allow 
us to build on existing programs, authorities, and strategies that deal effectively with agricultural runoff. 

It does not make sense or sound public policy for the federal government to promote economic 
environmental partnerships with farmers on one level, then saddle them with increased regulatory 
requirements and burdens. For example, instead of calling for regulation if an initial round of BMPs do 
not reach water quality goals within a specified timeframe, a second round of upgraded land management 
practices that are most likely to be adopted by landowners on a voluntary basis, given adequate technical 
and financial assistance, should follow. Many farmers and ranchers actively seek opportunities to manage 
their land to support environmental objectives. Many more would do so if provided with the right 
incentives and support. The proposed TMDL rule wrongly attempts to micro-manage state conservation 
planning, and does nothing to encourage farmer participation or create opportunities for improving water 
quality protection. 

Improvements in water quality in watersheds that are impaired by agricultural activities will also 
require the full cooperation of agricultural communities. Proceeding with a strategy that is based on 
heavy-handed mandates will not foster cooperation. Rather, we fear it will result in litigation, and only 
delay further water quality improvements. Our experience has shown that successful environmental 
efforts have been obtained where the activities are voluntary, use partnerships in a team approach, and 
meet the specific needs of each area. Agricultural producers are willing to do their part in promoting and 
adopting good management practices that will protect water quality. Any revisions to the TMDL program 
should emphasize cooperative — rather than regulatory — approaches to nonpoint source pollution 
reduction, and be led by conservation districts and watershed partnerships. This will allow states to move 
forward in addressing agricultural nonpoint source pollution priorities. 

Need for Financial Resources and Improved Water Quality Data 

The state departments of agriculture want to emphasize the importance of financial resources and 
technical assistance. We have often stressed the need for consistent and increased federal funding for 
nonpoint source programs. Over the past two decades, federal agencies have seriously under-invested in 
efforts to control and abate nonpoint pollution problems. Although nonpoint source programs have 
historically received only about one or two percent as much federal funding as point source control 
programs, they have nonetheless resulted in significant reductions in soil erosion and runoff of 
agricultural stormwater. Further progress in achieving water quality goals will require a much greater 
federal commitment to adequate funding. We are particularly concerned that EPA’s economic analysis 
provided in the proposed TMDL rule is inaccurate and inadequate. The state water control administrators 
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have estimated that $5 billion in new costs will be needed, not including costs to the private sector, for 
states to comply with the proposed TMDL requirements. Clearly, EPA should complete a comprehensive 
cost analysis before proceeding with die proposed rule. 

NASDA welcomes the administration’s recent announcement to seek $1.3 billion in the FY200I 
budget for conservation programs to help family farmers take steps to protect water quality and the 
environment. This new budget initiative is the correct approach to solving water quality problems 
because it recognizes the importance of flexible, incentive-based, and site-specific programs. It provides 
a tremendous opportunity to accelerate agricultural conservation practices, and establish working 
partnerships with key agricultural stakeholders. This is especially true since unlike some businesses, 
utilities, or government, farmers and ranchers cannot raise the value of their products to offset the costs 
of best management practices or regulatory requirements. It is unrealistic to expect them to participate 
without adequate financial and technical assistance. These new conservation initiatives should be fully 
funded, implemented, and evaluated before additional “command and control” strategies, such as the 
federal TMDL regulations, are promulgated. 

An effective and cost-efficient response to water quality problems also requires accurate and 
reliable information on the source, extent, and impact of nonpoint source pollution, as well as the 
effectiveness, utility, and economic feasibility of conservation measures and best management practices. 
We are greatly concerned that current information and statistics on water quality are lacking in 
completeness and/or are so dated that they can no longer be considered accurate. The General 
Accounting Office’s (GAO) preliminary report on water quality data gaps underscores the current 
situation. GAO states that “developing TMDLs for pollution problems caused by nonpoint sources often 
requires additional data collection and analysis. Only three states reported having a majority of the data 
they need to develop TMDLs for these types of problems.” Certainly, EPA’s TMDL rulemaking should 
not proceed until these critical data gaps can be addressed. 

State departments of agriculture represent a tremendous asset that can be of considerable 
assistance to the country’s effort to create a successful working partnership between agriculture and the 
environment. NASDA appreciates your leadership in holding oversight hearings on the TMDL 
rulemaking and the impact it will have on farm and ranch operations. We stand ready to work with 
Congress, EPA, and USDA to develop strategies and policies that will focus on environmental results to 
achieve our mutual water quality goals. 
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F E D E R A T I O N ,. 


Washington Location: 4301 North Fairfax Drive • Suite 305 • Arlington, VA 22203-1616 Telephone: (703) 351-8161 • PAX: (703) 351-8162 

Houston Location: 6699 Rookin St. • Houston, TX 77074 / P.O. Box 740123 • Houston, TX 77274 Telephone: (713) 270-6699 • FAX: (713) 270-9021 


February 29, 2000 

The Honorable Richard G. Lugar, Chairman 
Senate Agriculture Committee 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman. 

Please find attached copies of three letters from the LSU Ag Center, the Glenn- 
Colusa Irrigation District and the Northern California Water Association. These 
letters were submitted by those organizations as comments on the proposed 
revisions to Water Quality Planning and Management Regulations concerning 
TMDL's. USA Rice Federation, with the approval of these three organizations, 
requests that these three letters be entered into the record of the hearings on the 
EPA and the Clean Water Act held last Wednesday, February 23, 2000, by the 
Senate Agriculture Committee. 

Thank you very much. 

Sincerely, 



Cleveland H. Marsh 

Vice President, Domestic Policy 

USA Rice Federation 



US Rice Producers’ Group 
Charter Member 


Rice Millers’ Association 
Charter Member 


USA Rice Council 
Charter Member 




303 



MUBng mmmhk Poet Office Box 2KC3 
Bston ftougo. LA ?9flSMk32B3 


Offtoi; j. Nomwn BRmm vwi 
<22S) 



C raiimwit Ocric 

Water Docket (W -98-3 1 /W-99-04) 

Environmental Protection Agency 
401 M Street SW 
Washington, DC. 20460 

RE: fjwnminttt on TMDL and NPDES /WQS P r o p ne r d Rule 

Dear Comment Clark; 

Through thi* letter the Louisiana State University Agricultural Center (LSUAC) hereby submits 
comments on EPA's TMDL and NPDES / WQS proposed roles. The LSUAC takes issue with 
several very important aspects of these roles, mainly (1) EPA's decision to abandon die highly 
effective voluntary, incentive-based approach to water quality management for agriculture and 
forestry, (2) EPA’s unwillingness to allow individual states to develop water quality policy that beat 
fits foe economic and techno logical ability of ptodaoets, (3) EPA's inability to accurately determine 
the uigurEcanceofairihurntnoupoint source pollution contributions within watenhedi and (4) EPA's 
inaccurate estimate of the actual producer coats (and social benefits} associated with the 
implementation of foe prapoaed roles. 

Specific comments on the proposed TMDL regulations are outfitted below: 

s EPA does not Have the angraaafcnil smfoority tv require • pacific actions in State 
TMDL Implcrarmatiou plait a* a csnrfttfoa of final approval. Section 3U3(d) of the 
Clean Water Act (CWA) does not provide fiPAwifo any Impiemcn tetion authority. EPAbas 

the rcftpouaifcn Irty te approve the numeric TMDL and states have the responsibility to develop 
and implement measures to achieve state established water quality standards. 

► Non-point source aettvftiss (agriculture and forestry) are not reqnirtd to have TMDLs. 

EPA is proposing to require states to list and prepare TMDL* for waters that are impaired 
from only non-point source activitis* undar Section 303(d). The CWA docs not give BPA 
that authority. Waters impaired solely fay non-point sources should only he listed inaatata’a 
Section 319 non-point aaanvmmt report < 

‘ Watsn currently meeting water quality sta nd ar ds as “threatened waters” should not 
be required to be Mad by states- EPA is proposing to deaao "threatened waters" as 
waters 
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where water quality standards are BUmntly being met, but there is en expectation that the 
standard will not be met in the next numicoring cycle. There is no logs! basis, in Section 
303(d) for listing waters now achieving water quality standards. 

. Section 303(d) Biting for impaired waters should be based on accurate pollution 
monitoring data. EPA is proposing to deSc* inquired watets a* my water that does not 
attain water quality standards due to an individual pollutant, multiple pollutants or pollution 
from an unknown cause of impairm e n t. Low water flow or degraded habitat could be 
classified as pollution. A decision to determine impairment could be based on visual 
observations or monitoring data. An accurate detsnainatiaa ofwater quality impairment in 
Louisiana cannot possibly occur where there is a lack of sufficient data, outdated 
assessments, incomplete assessments, or no data at all. Use of these inaccurate 
measurements has resulted in a doubling of Louisiana's 1998 impairment Hat to 
approximately 34S waterbodies covering most state watersheds. Only accurately collected 
monitored data for discrete, defined pollutant* should be used to determine impairment 
Visually observed degraded habitat, turbidity, or low stream flow should not be classified 
as pollution. 

► The process for fisting and de-Usting impaired waters should have the seme criteria. 
The standards lor listing and de-listing a watershed under Section 303(d) should bo the 
same. A system that requires less documentation and review ibr a listing than for a de-listing 
is scumtificaDy and technically flowed. 

» In waters where both potst and nan-point source scttvtttes may be causing a 303(d) 
listing, EPA is proposing that both imurere shirs the responsibility of achieving water 
quality standard*. EPA is pttposlng that both paint and non-point soutccs be subjected lo 
an allocation of a daily pollutant limitation through a TMDL. Hus, however, is not legally 
required, scientifically quaatifiable/veriflable, or costreffcctivc. Noupoint source pollution 
would bo beat addressed through the inqtlamentaliac of research-based Best Management 
Practice* (BMPs) while point source pollutants are managed through the existing NPDES 
program and statu developed TMDL* The implementation of BMPs through voluntary, 
inccphvo-baaad mechcnionc should be ruled as the ftmctional equivalent ofTMDL* for non- 
potat pollution sources 

► States will be burdened with targe lufunded mandates if they are forced to Implement 
EPA’S proposed TMDL regatathmo. EPA has not accurately determined the financial 
burden placed upon states and agricultural/fbreatry pnxhuxra to develop and implement 
TMDLs a* proposed. A dd iti onal ly , EPA has not been able to accurately astimam the real 
bsnefitaofmeetingpotentiallyun-aehieviblestandanla. Soms economists are pre dicting that 
development and implementation cost* (to states and producers) could realistically be in the 
billions of dollars. 

PagaS 
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* Many agrirahcrai deminaied wa t e r wa ys In Ijosislatna have been stgatficantly modified 
to dfrectly meet tike needs of crop production (Lf., irrigation, drainage, etc.) -in these 
esuej crop production should be the primary uae. It may be prudent to develop* specific 
agriculture use designation that allow* for continued, historic economic activity within inch 
waierchede with reduced smphswis on other o*ee (awi ironing. fishing. etc..). 

Speclfic oommenta on fee proposed NPDES/WQ8 rule ate outlined below; 

* Animal feeding operations, aqi atk aglmal production fa t fi trie s, and oertain aBvicuItare 
management activities (all UstoHca% dan) fled an non-potnt source*) should net be 
i objected to the NPDES permitting program. Use proposed reclassification of these 
historically exempt activities as point sources (md thus requiring NTDES permits) reverses 
a 27 year determination under the CWA that these aetivitie* are “non-point” sources. There 
is no legal or statutory authority for SPA to develop them regulations. Congress clearly 
intended for these land uaes to not he regulated through the NPDES program. EPA's 
authority to arbitrarily designate certain sninisl feeding operations (aquatic and terrestrial) 
as point sources (requiring NPDES peanuts) regardless of the number of animal writs being 
produced is technically unsound ark economically unreasonable. States have and should 
maintain the authority' and responsibility to identify and address noepomt sources of 
pollution under other section* of the Clean Water Asti 

V Restrictive NPDES permit conrittioai may lend to economic disaster in rural 
communities. NPDES permit conditions will require offers (reductions) of up to 1.5 times 
the proposed discharge fern any new or expanding point scarce activity in an impaired 
wa tershed where a TMDI. hie been established. If the 13 point source oflbet cannot be 
Bchieved, buatnesa expansion within a watershed may not bo allowed, virtually Hopping all 
new economic development States must be given the authority and flexibility to consider 
offsets on a casc-by-caae bears considering technical and economic feasibility and 
environmental and human health benefit. 

In concluaioB, if is our opinion that these proposed role* be suspended until an independent, in-depth 
oost/benefitsnalyHi can be conducted, and adear justification is deticerted for mawseed regulation 
covering agriculture, rune tog, aquaculture and forestry activities in Louisiana. Additionally, we 
foe! that much more researclpbssed data Bhouid be collected regarding the contributions ofpollutauts 
ftom undisturbed areas and the ability of a watershed to meet specific wata- quality standard* with 
current economic activity in place. A very scrioua firm financial chair trea burdened agricultural 
producers over the past 2-3 years. The increased burden uf un-wanunted environmental regulation 
will no dottbt result in financial min fcr many Louisiana femora and nmehera. Ttri* wilt spin-off 
into accelerated economic decline in marry rural T nntaiana communities with little potential for 
economic diversification it Aria time. 
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It would be advisable fin BPA to enhance education and outreach activities, and encourage 
voluntary, iaeentivo-basod water quality policy in Louisiana covering agriculture are! forestry 
activities, BMP development and voluntary adoption has been very nxxewful in Louisiana, and the 
continuation of this effective approach is highly encouraged in lieu of new regulations, 

Sincerely, 


6t , kOjXj& *jCScv 

amt cnauaey barrnty endowed unair 

WBRftwm 

«: The Honorable Mike Foster, Governor at Louisiana 

Commissioner Bob Odorn, LDAP 

Senator John Breaux 
S enator Mery Laadrieu 

Congressman John Cookiey 

Coagraeanuto. Jitn McCiwy 

Congresaman Chris John 

Congressman Richard Baker 

Congressman David Vitter 

Congressman Bill Jeffinon 

Congressman Billy Tauriu 

Senator John Hainkol, President of the Senate 

Rep. Charles DeWltt, Speaker of the House 

Rop. Francis Tho r n pa on, Chairman of the House Ag Committee 

Senator Mike Smith. Ottoman of the Senete Ag Committa* 

Mr Dale Given*, DEQ Secretary 

Dr . Lariy Rogeri, Vice-Chancellor A Director, LABS 

Dr, Jade Bagent, Vice-Chancellor & Director, LCBS 


total P, 05 
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Comment Clerk for the 
TMDL Program Rule, 

Water Docket (W-98-31) 

Environmental Protection Agency 
401 M Street, S.W. 

Washington, D.C. 20460 

Re: Proposed Revisions to Water Quality Planning and Management 

Regulations: Proposed Rule — TMDI/s 

Dear Sir or Madam: 

The Glenn-Colusa Irrigation District ("GOD") hereby provides its comments 
to the Environmental Protection Agency's ("EPA") proposed revisions to the Water 
Quality Planning and Management Regulations, 40 C.F.R. Part 130, regarding Total 
Maximum Daily Loads ("TMDL”) published in the Federal Register on August 23, 
1999. In this regard, GCID joins in other comments provided to EPA in opposition 
to the proposed rule, including, in particular, those of the United States apartment 
of Agriculture, relevant excerpts or which are attached hereto and hereby fully 
incorporated herein by reference. 


Initially, it is important to understand the historic and practical context in 
which the draft regulations are being proposed. Congress has specifically and 
without qualification, determined that nonpoint sources of pollution should not be 
regulated in the same manner as point sources of pollution, including a 
determination that the establishment of discharge standards, whether pursuant to 
the National Pollutant Discharge Elimination System ("NFDES") or otherwise, could 
not be imposed on nonpoint sources of pollution. Instead, Congress established 
(and EPA has administered over time) other programs that specifically deal with 
nonpoint source pollution control. 


tod Office Box 150 ■ 344 tost Lourd Street ■ Witto-#*, Californio 95983 ■ Tefepfa*e: 538/934-8181 ■ Fax: $38/924-3217 
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Proceeding as is proposed in the draft rules is not only impermissible under 
the existing statutory structure, it is also inconsistent with congressional policy with 
respect to nonpoint sources of pollution. Proceeding as is proposed in the draft 
rules ignores the practical reality which gave rise, at least in part, to congressional 
policy wjith respect to nonpoint source pollution. Simply stated, nonpoint sources of 
pollution are more difficult to deal with than point source pollution; and the de facta 
permitting envisioned in the proposed TMDL regulations does not, at all, address 
the costs associated with the program that is envisioned. Without the type of 
congressional funding commitment that accompanied the regulation of point 
sources, the proposed rules, if adopted, will merely inject a great deal of chaos into 
the process of dealing with nonpoint sources of pollution and, in the end, lead to a 
situation where EPA will dictate agricultural land use through TMDL crisis 
management. Proceeding in this manner will not only greatly disrupt agricultural 
endeavors, but also disrupt the existing nonpoint source pollution control programs. 
Thus, not only will agriculture be harmed, but effective control of nonpoint sources 
of pollution will not be advanced. 

EPA should abandon its attempt to expand its regulation of nonpoint sources 
of pollution beyond the bounds established by Congress and instead explore means 
within the existing Section 208 and 319 programs to better meet the goals that 
Congress did, in fact, establish in this area. To do otherwise is to ignore the clear 
differences between point and nonpoint sources of pollution created by Congress. 

S pecific Comments with Respect to Proposed Rule 

1. Section 130: Any implication that all that is intended with respect to 
the proposed rule's application to nonpoint source discharges is an extension of 
BMPs is simply disingenuous. The preamble provides clear evidence of EPA's 
intent to use TMDLs "to implement allocations that will result in the attainment of 
water quality standards." See, e.g., 64 Fed .Reg. 46030. As noted above and in 
Attachment 1, proceeding in this manner is inconsistent with Congress' intent with 
respect to the regulation of nonpoint sources of pollution. 

2. The assertion within the preamble that the language of Section 303(d) 
was intended to extend to nonpoint sources of pollution is inconsistent with the 
entire statutory structure of the Clean Water Act {"CWA"). The syntactical 
gymnastics utilized at pages 46020-46021, among other places, is merely an 
inappropriate attempt to "bootstrap" an intent, with respect to the regulation of 
nonpoint sources of pollution, that cannot be imputed to Congress or to flu; CWA. 
The CWA clearly draws a line between and distinguishes point source from 
nonpoint source pollution. The CWA further provides for distinct means by which 
the two are to be addressed. The proposed rule, as a practical matter, ignores this 
distinction and treats nonpoint source pollution as if it were point source pollution. 

This is simply not permissible. 
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3. Section 130 2 Definitions: One cannot distinguish between "pollution" 
and "pollutants" as is attempted in the proposed rule. Pollution must be "man- 
made" or caused by man's intervention in order to be regulated. One cannot here 
regulate such things as "natural background sources." In this regard, it is simply 
inappropriate to add "atmospheric deposition" or "natural background sources" to 
the definition of "load allocation" to be allocated to nonpoint sources. 

There is no justification for dealing with the purely theoretical concept of a 
"threatened water body." The CWA neither deals with nor permits this type of 
expansive regulatory addition. There are simply too many variables involved in a 
determination of this theoretical "threatened water body" to provide the regulated 
community with any rational guidance or upon which to develop reasonable 
expectations. 

As noted elsewhere, the concept of BMPs associated with the application of 
this rule to nonpoint sources is simply disingenuous. There is no way, in this 
regard, that "reasonable assurance" can be provided for nonpoint sources short of a 
prohibited de facto permitting process. 

4. Impaired and Threatened Water Bodies; Sections 130.20-130.30: As 
noted above and within Attachment 1, the proposed rule inappropriately deals with 
"threatened water bodies" as if they were functionally the same as "impaired water 
bodies." These types of water bodies are not the same and should not be treated as 
if they were. Moreover, by integrating into this process the antidegradation policy, 
as is proposed, other inappropriate issues such as those associated with "low flow" 
not induced by man and "aquatic habitat" and "riparian habitat" are injected into 
the process. These issues or concerns have no place in a TMDL process. 

6. Establishment and EPA Review of TMDLs; Section 130.32-130.36- The 
allocation of load to nonpoint source pollution presents significant scientific 
problems with which, at this point, the regulated community and EPA are not 
competent to deal. The least of these is the imprecision associated with any means 
to allocate load. Among other reasons, this justifies Congress' decision not to 
«• regulate nonpoint sources of pollution in the same manner as point sources of 
pollution are regulated. 

- 7- Section 130.151(c)(4). This proposal suffers from all of the problems 
associated with any attempt to allocate load to nonpoint sources. 

Conclusion 

In addition to its legal deficiencies, a major problem with the proposed rule is 
that, as a practical matter, the regulated community cannot comply with it. There 
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are reasons why nonpomt sources of pollution were excluded from the permitting 
system established for point sources. First, just how to impose a permitting or 
"standard permitting requirement" on nonpomt sources of pollution was uncertain. 
EPA provides no guidance on how this is to occur or even upon whom the 
permitting requirement will fail Second, even if there were an obvious target for 
permitting, the cost of compliance is dearly outside of the means of the regulated 
community. Only an expansive funding commitment by Congress, exceeding even 
that which was expended to tackle point sources of pollution, could ever 
conceivably begin to provide the means to do what EPA wants to mandate, in this 
light, proceeding with the proposed rule can only have significant and adverse 
effects upon the agricultural community. EPA should reject this approach and 
return to its authorized means to deal with nonpoint sources of pollution. 


Very truly yours. 



SL&sb 

End. 
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. . . We continue to believe that programs based on land management decisions, 
planned with consideration toward water quality criteria axe most successful when 
dealing with nonpoint source (NPS) pollution control. We believe this approach 
avoids costly analyses that yield information of insufficient precision and accuracy 
for establishing meaningful NPS pollution control, and it may avoid unnecessary 
litigation. In developing our water quality programs, we rely on extensive 
analytical and field tested methods that have been developed over many years using 
the best science. We offer these comments and emphasize that we wish to work 
constructively toward a comprehensive water quality program that is efficient, uses 
best scientific information, reduces litigation, and most importantly, results in 
improved water quality. 

In general, we feel that if the proposed rules are implemented they will likely cause 
disruption to existing NPS control programs that have proven to be effective and 
will unnecessarily divert scarce resources to a top-down, process-oriented approach 
that may not work for NPS pollution control- We realize that implementation of 
NPS pollution program has been varied throughout the nation over the past two 
decades. We believe this situation is primarily due to a lack of funding and the 
same commitment that was made for point sources. . . . [The following a re 
alternatives to the HP A regulatory approach which we could enclosed 

1. Strengthen activities of Sections 208 and 319 so that these become the primary 
tools for addressing NPS pollution including agricultural and silvicultural 
operations. As you know, the magnitude of NPS problems is more daunting and 
complex than with point sources; yet EPA appears intent to manage NPS in the 
same manner as point sources, but accelerated. It has taken 27 years of hard work 
on point sources - and billions of dollars - to obtain the water quality improvements 
we have today. To control NPS, we need a broader timeframe and greater 
commitment to adequate funding, enhanced partnerships, local decision making, 
and use of proven land Management techniques, including voluntary incentive- 
based programs. 

2. Use the existing EPA Water Quality Handbook (i.e., "SAM32") as: guidance 
for States and encourage them, through increased funding and flexibility, to develop 
effective programs to control - . . agricultural NPS pollution. Consistent with 

«• Sections 209 and 319. . . . 


* * » 


Our specific comments on the proposed rules are enclosed. They are organized by 
background, legal, limitations of science, costs, redefining nonpoint source, scope, 
relation to Coastal Zone Management Act, threatened waters, episodic events, 
reasonable progress, and top-down approach. 

* * * 
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INTRODUCTION 


. . . lT]he most effective means for controlling the generation of nonpoint source 
(NFS) pollution, such as those activities cited in the proposed EPA rules, is by 
designing and applying preventative and restorative watershed management 
practices. The success in applying these practices to control NFS pollution on 
agricultural land ... is well documented and demonstrated in scientific and 
historical literature, as well as in anecdotal reports. Consequently, the potential 
impact of the proposed regulations is problematic because they would alter the 
manner in which effective NFS control programs have been managed. - . . Although 
we agree there is a need for greater efforts to control NPS pollution, the proposed 
regulations will place an added and unnecessary burden on the continuing progress 
for effectively controlling NPS pollution in waters of the United States. 


BACKGROUND 

We believe that Congress provided for distinct and separate programs for point and 
NPS pollution and intended that . . . agricultural operations would be controlled 
under the NPS program. 

* Section 208 requires the control of agricultural . . . sources, to the "extent feasible", 
under a NPS program. 

* Section 319 requires the identification of waters limited by NPS pollution and the 
development of Best Management Practices (BMPs) to control those sources to the 
"maximum extent practicable". 

* Section 319 recognizes that any regulator}' program to control NPS pollution is at 
the State, not at the Federal leveL 

It is unfortunate that EPA has continually given less emphasis to Section 319, 
perhaps because it is not a required Federal regulatory program. EPA has never 
published regulations for its implementation, except for the underfunded grant 
program provided for under that section; rather, EPA has directed its efforts toward 
incorporation of NPS into point source programs, i.e.. Section 303 TMDL, and 
r Section 402 NPDES permit program. However, Section 319 does provide for 
development of a permit program for NPS pollution control, at a States discretion. 


LEGAL 

We have numerous legal concerns with the proposed regulations. We are concerned 
with the applicability of CWA Sections 303 and 402 to . . . agriculture; the distinction 
between point versus NFS pollution; the consistency of the proposed regulations 
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with Executive Order (EO) 31332 on Federalism, issued August 5, 1999, and with the 
proposed definitions of "pollution" and "pollutant" 

Federal courts have long recognized that Congress specifically drew a distinction 
between point sources and NPS pollution, and excluded the latter from control 
under TMDL and NPDES. Please refer to Oregon Natural Resources Council v. US. 
Forest Service , 834 F.2d 842 (9th Cir. 1987); Natural Resources Defense Council v. EPA, 
915 F.2d 1314 (9th Cir. 1990); Oregon Natural Desert Association v. Dombeck, 172 F.3d 
1092 (9th Cir. 1998); and Idaiw Conservation League v. Caswell, 1996 US. Dist. LEXIS 
21980 (Idaho 1996). These court decisions found that silvicultural activities, 
including road building, were examples of NPS pollution excluded by Congress 
from NPDES; see Oregon Natural Resources Council , and Idaho Conservation League 
supra; see also Trustees for Alaska v. EPA, 749 F.2d 549 (9th Cir. 1984). We believe 
Congress did not think it necessary to expressly exclude . . . agriculture from 
coverage under 303 or 402 because pollution from those sources was already 
addressed in Sections 208 and 319. 

The control of NPS under Section 319 mirrors the control of point sources under 
Section 303, but specifically leaves the development of control programs, including 
the consideration regulatory approach, with the States (Section 319(b)(2)(b)). 
Therefore, Congress recognized that additional processes such as Federal permits to 
control NPS pollution were duplicative and not needed to comply with Section 101. 
Since the States have either voluntary or regulatory approaches to NPS pollution 
control, and all States with voluntary approaches have "Bad Actor" laws, the draft 
proposed NPDES regulations appear to ignore the Congressional intent of Sections 
101(b) and 319 of die CWA for die control of silviculture and agriculture related 
pollution. Moreover, the proposed regulation appears to be in conflict with EO 
31332, Section 4(a), which states that a Federal statute can only preempt State law 
where the statute contains an express preemption provision or there is some other 
clear evidence that the Congress intended preemption of State law. Section 
319(b)(2)(B) specifically gives the responsibility for development of NPS controls to 
the States including the determination of the need for a regulatory enforcement 
program. 

We disagree with the proposed redefinition that would differentiate between 
"pollutant" and "pollution". The proposal is legally incorrect, is not in keeping with 
«- the intent of Congress, and it complicates a rather simple issue. The CWA currently 
defines "pollutant" (paragraph 502(6)) with an exhaustive list of chemical, physical, 
biological, and radiological water quality constituents that, when evident in water, 
constitute pollution. The CWA currently defines "pollution" (paragraph 502(19)) as 
that "caused by man-made or man-induced alteration of water quality." Congress 
simply defined what a pollutant is and then said for the pollutant to become 
pollution; it had to be caused by human intervention, thereby excluding natural 
background levels of water quality constituents. We believe it inappropriate for 
EPA to use an artificial distinction between "pollutant" and "pollution" to exceed 
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the CWA authorities related to "low flow", "degraded aquatic habitat" and 
"riparian habitat." 

Based oh science, we know of the relationship of water quality to water flow, aquatic 
habitat, and riparian areas. However, the CWA (paragraph 101(g)) authorized 
States to control water flows and allocate water quantities within its jurisdiction. A 
low flow, even caused by human intervention, cannot be regarded as pollution 
unless a CWA-defmed pollutant is present. Additionally, we agree with the EPA 
view that aquatic habitat is essential in reflecting the assurance of the 'Id io logical 
integrity of the nation's water[.J" However, we do not agree that "degraded aquatic 
habitat" is either a "pollutant" or "pollution" in accordance with the CWA. The 
condition or health of aquatic habitat is the result of consequence of water quality, 
not the cause of pollution. 

We are equally troubled by the EPA view of riparian habitat. We recognize the 
important role of riparian areas in providing for and protecting water quality. We 
also know of the importance of riparian habitat for its aquatic and terrestrial fauna 
and flora. We do not agree that 'riparian habitat' is a pollutant or pollution; like 
aquatic habitat, riparian habitat is a product of its associated water quality and other 
environmental and anthropogenic factors. 

UMITATTONS OF SCIENCE 

A weakness of trying to apply the TMDL process and NPDES permits to NPS water 
quality compliance, load determination, and load allocation is the current technical 
and scientific barriers to connecting water quality standards to specific NPS and 
BMPs. We are concerned with the lack of appropriate recognition of these 
weaknesses in the subject regulations. 

We are also concerned that the full breadth of scientific knowledge may not be used 
appropriately by EPA when dealing with NPS 

. . . Due to natural background and variability of water quality, it is very difficult to 
relate [water quality standards] WQS to the effectiveness of individual BMPs and 
measured water quality values in the water column. An expectation that land 
managers can provide certainty that WQS will be met under all circumstances before 
r activities take place as maybe required by National Environmental Protection Act 
and/or by a NPDES permit, is neither reasonable nor achievable. Available time 
and funding for applying science and current models of the NPS pollutants do not 
allow sufficient precision and reliability to: 

* relate the effect of NPS pollution to WQS; 

* allocate water column or in-channel parameters by individual BMP or land user, 
and 

* allocate effects/loads by individual BMP or land user. 
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This lack of precision and reliability significantly limits file validity of the TMDL 
and NPDES permitting process in establishing load allocations for specific 
management practices or for individual landowners in agricultural, forest, and 
rangeland environments. It is expected that More sophisticated models will be too 
expensive for project-level monitoring due to high data demands and cost of 
operation [,]- For these reasons, B MPs a re currently based on technology and not 
based on current WQS (existing 40 CFR 130, and the EPA's "Nonpoint Source 
Controls and Water Quality Standards!"]). USDA has and will continue to work 
with others to improve: 

* science and technology to control NFS pollution; 

* estimates of the magnitude and sources of NPS pollution; 

* relationships between NPS pollution and WQS; and, 

* relationships between land management practices and water quality. 

The variability of agricultural . . . environments and the limited time and funds 
available to measure actual concentrations of pollutants for each watershed, lead to 
the alternative of using properly verified and calibrated models for estimating 
pollutant loads for TMDL and permitting purposes. However, the development and 
use of models may also tie up scarce funds and time that could be used for effective 
field surveys to identify pollution sources and design and apply BMPs to protect 
and improve water quality. Therefore, developing and using models should be 
done very judiciously. Confidence and reliability for most modeled estimates of 
pollutants of concern in agricultural, forested or range environments are expected to 
be less than what current science can provide with sufficient time and funding. 

Based on available science, USDA would expect that a modeled estimate for 
sediment in forested environments for instance, to have a precision and reliability 
less than plus or minus 100 percent, at the 95 percent confidence interval. This level 
of precision and reliability is the best that can be expected when requiring TMDLs 
and NPDES permits for some agricultural and silvicultural practices. It seems this 
level of precision and reliability would be inadequate when placing a performance 
requirement on a permittee or anyone to meet specified pollutant loads for these 
NPS situations. 

Due to the lack of precision and reliability of modeling results, pollution trading 
between point source and NPS should only be considered with the understanding 
that the certainty, associated with estimates and control of point sources is generally 
greater than the certainty associated with estimates and control of NPS. When 
addressing pollution trading, the regulations should recognize limits imposed by 
our scientific understanding. 

COSTS 

The cost analyses for the TMDL and NPDES proposed rules are inadequate and 

incomplete Despite the requirements of EO 12866, the proposed rule ignores . . . 

the direct impact [costs] on farmers 
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The following are our specific comments for each proposed rule: 

TMDL 

The Regulatory Flexibility Act (RFA) as amended by the Small Business Regulatory 
Enforcement Fairness Act, generally requires Federal agencies to conduct an initial 
regulatory flexibility analysis describing the impact of the regulatory action on small 
entities. The EPA Administrator certified that tn is proposed rule would not have a 
"significant economic impact on a substantial number of small enfitiesf.]" Based on 
many years of planning and implementing watershed protection projects with State 
and local government entities, we do not believe this to be an accurate statement. 
The calculated costs of implementing TMDLs set out in the rule appear to be limited 
to the impact on State water quality agencies only. This ignores the impact on 
cooperating Federal agencies Tribes, or other State agencies such as departments of 
agriculture, natural resources and forestry, soil and water conservation districts, and 
others which will be involved. Additionally, the costs of implementing the TMDL 
management strategies will be very significant and will, very likely, be borne by 
small entities such as agricultural producers, forest landowners, and rural 
communities. Unlike many point source polluters, most of these small entities will 
not be able to pass on the cost of implementing these pollution controls to their 
customers because food, fiber, and timber producers control the purchase price of 
their products. 

Under the Federal Unfunded Mandates Reform Act, the EPA must prepare a written 
statement, including cost-benefit analyses, for proposed rules with "Federal 
Mandates" that may result in State, local and Tribal governments' costs in the 
aggregate, or costs to the private sector, of $100 million or more in any one year. 
Planning and implementing BMPs and pollutant management strategies will cost 
more than $100 million annually based on past similar experiences in USDA. If the 
cost of the proposed rule imposes costs in the hundreds of millions of dollars, and 
potentially billions of dollars, then it is essential that Federal agencies. States, and 
the public have a greater awareness of these costs and alternative means of 
achieving the desired end. 


TMDL 

Many of the proposed TMDL rule changes axe based on EPA's new interpretations 
of the existing law and redefinition of terms that appear to reinforce the position that 
EPA has the authority to include NPS pollution under Sections 301 and 303. By 
treating NPS pollution like point sources, most normal agricultural activities, such 
as growing crops, grazing activities, animal husbandry, . . . could become subject to 
future, unreasonable regulatory action. This position causes concern within USDA. 
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The effluent limitations that are required by Section 301 and 303 of the CWA apply 
to point sources only. In the existing regulation for TMDLs, the EPA established a 
new term, "load allocation." This term does not appear in the CWA. The basic 
concept in the existing regulation is that for water quality-limited waters, TMDLs 
are to be established that include "wasteload allocations" for point sources, "load 
allocations" for NPS, and "natural background loads. ["] A calculated TMDL is the 
sum of all three, elements. It was commonly understood that NPS and natural 
background loads were to be estimated for the purpose of setting appropriate waste 
load allocations, not for establishing NPS load limitations. The proposed regulation 
could be perceived as a move toward future regulatory controls for NPS based on 
load allocations. 

Relative to this issue, we are concerned that the EPA confuses the CWA and existing 
EPA regulation. In the TMDL preamble, background item 1, second paragraph, it 
states that "Section 303(d) of the CWA requires States, Territories and authorized 
Tribes to identify and establish a priority ranking for water for which existing 
pollution controls are not stringent enough to attain and maintain . . . water quality 
standards" (emphasis added). Section 303(d) actually refers to "effluent limitations" 
not "existing pollution controls." Following the language of Section 303(d) a 
reasonable person would conclude that TMDLs are to be focused on controlling 
point sources. One would need to ignore the Act's actual wording to bring control 
of NPS under the TMDL process. 

The EPA's rationale for the blurring of Section 303(d)'s original intent is explained in 
the TMDL preamble, item 4(b). The proposed direction will probably prevent the 
EPA from effectively addressing NPS in their existing programs. Congress drew a 
distinction between point sources and NPS in the CWA that is not adequately 
recognized in the proposed regulations. Section 319 outlines a NPS program for this 
purpose that is parallel to the Section 303(d) process for point sources. The 
proposed regulations will eliminate the effectiveness of Section 319. If Congress had 
meant for all pollution sources to be covered under Section 303, there would have 
been no need for the 1987 amendments that added Section 319. This new direction 
may unnecessarily trigger significant public controversy and break-up partnerships 
that have been forged to address water quality. . . . 

SCOPE 

. . . Therefore, the proposed rule is redundant to regulations under Section 303, and 
to Sections 209 and 319 of the CWA. This redundancy is contrary to Section 101(0 of 
the CWA. 


SECTION 303(d) LIST OF IMPAIRED OR THREATENED WATERS 
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There is a very close relationship between Section 303(d) lists of impaired or 
threatened waters and the Section 305(b) Water Quality Assessment Reports 
submitted by States. There is also a very high likelihood that States will identify the 
same waterbodies on each. This is problematic, due to the questionable value of 
Section 305(b) reports. Numerous concerns have been raised by various groups and 
organizations about the credibility of Section 305(b) reports. For instance the United 
Slates Geologic Survey (USGS) wrote in its 'Water Supply Paper 2400', published in 
1993, that "two major difficulties preclude the analysis of use-support data for 
determining national water-quality conditions and trends. First State- to-State 
differences in the standards and criteria, used to determine use support make it 
difficult to interpret regional patterns in water quality; and second, methodological 
changes over the history of the 305(b) program preclude any analysis of trends." In 
light of 'USGS' position, USDA wonders whether the 305(b) reports, will be helpful 
to accurately portray the conditions for waterbodies that cross State borders. It has 
also been reported by others that them [sic] have been problems with the accuracy of 
"measured" miles of rivers and streams in the 305(b) reports along with the number 
of miles assessed" or "surveyed" rivers or streams. If the simple matter of 
measuring miles of a river or stream are not accurately portrayed in 305(b) reports, 
how credible will the identification of impaired or threatened waters be when the 
information is transformed to a 303(d) list? 

Threatened water are water bodies that presently meet WQ5 but, because of trends 
in water quality data, may not meet standards in the future. The Federal Advisory 
Committee Act (FACA) Committee, which the EPA established, recommended that 
those waters be put on a special list. The EPA has chosen not to implement the 
recommendation and will require threatened waters be included on the impaired 
water list. Since there is a difference between threatened and impaired waters, and 
each may receive different management and incentive approaches EPA should 
accept the FACA Committee recommendation and not co-mingle these categories of 
waters on the same list. 

The definition of Part 4 waterbodies as proposed at 130.27 may cause die 
development of a TMDL when effective controls are already in place. Part 4 
waterbodies must become Part 1 waterbodies if WQS are not met at the next listing 
cycle (two years). In feet, appropriate land management controls may be in place 
and water quality may be improving, but WQS may not yet be attained. This may 
be because it takes longer than two years for a given watershed to respond to 
treatment, and not because the treatment is incorrect The recovery process often 
takes more than two years. Establishment of an improving trend in water quality 
for a waterbody should be sufficient to maintain Part 4 waterbody status. 

Regarding the data and information used to determine which waterbodies to 
include or remove from the Section 303(d) list at paragraph 130.23(e) of the TMDL 
proposed regulation indicates that the methodology used must "specify exactly 
what conditions must exist before the waterbody is removed from the list of 
impaired and threatened waterbodies." Identifying conditions that could remove a 
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waterbody from the list of impaired and threatened waterbodies, in many instances, 
is difficult at best. There are many conditions, both individually and cumulatively, 
that can impact water quality. To "specify exactly what conditions must exist" 
excludes die States' ability to utilize adaptive management techniques. The removal 
of the word "exactly" from the subject paragraph would provide more leeway for 
states to better adapt to new science and technology that address water quality 
issues. The methodology should also provide alternatives to allow new 
information/technology to become incorporated into assessment protocob. 

NATURAL BACKGROUND, EPISODIC EVENTS, AND WATER QUALITY 
STANDARDS 

The TMDL and NPDES rules assume that all NPS pollutant loads can be controlled 
all the time, regardless of seasonal variation or frequency of occurrence of large 
storm events. It appears the proposed rules ignore the fact that large storms and 
significant snowmelt events may contribute large loadings that cannot be controlled 
in a practical and economical manner. Rather, BMPs are usually designed to control 
the runoff from 10- to 25-year frequency storm events as a maximum. Some of the 
larger storms will have runoff that carry loads that are greater than the total average 
annual loading and cannot be reasonably controlled by BMPs. A permitting process 
will not overcome the basic physical and natural phenomenon, either. The proposed 
rules need to reflect these natural and extreme variations. 

Moreover, many episodic violations of WQS are caused by poor Land use and 
practices that were applied more than 50 to 100 years ago which produce sediments 
that are still in the stream channel or by the "natural" variability of water quality. 
Where State WQS provide that these episodic events do not exceed the criteria, there 
is no violation of WQS. Where State WQS do not allow criteria to be exceeded by 
these episodic events, WQS will be violated regardless of the activity, or lack of 
activity. However, where the beneficial uses of the water are not impaired by the 
criteria being exceeded, or the violations are caused by the "natural" variability of 
water quality, the State should be encouraged to amend its WQS in the interest of 
effectively controlling NPS. 

REASONABLE PROGRESS 

The Antidegradation Policy proposed at Section 131.12 of the NPDES Regulation 
states that a new discharger into a water body that does not attain WQS must show 
reasonable progress toward attaining the standard. While it may be possible to 
prevent further impairment from a land disturbing activity, it will be difficult or 
impossible to show improvement from such an activity. This requirement, coupled 
with the large number of waterbodies identified as limited, may preclude land 
management activities on a large number of watersheds. 


TOP-DOWN APPROACH 
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Although EPA provides States much of the authority to implement TMDLs and 
NPDES permits, the proposed regulations generally establish, a top-down approach. 
Such an approach usually alienates the very partners and cooperators with a. [sic] 
whom working relationships should be fostered. It can also serve to stifle creativity 
and the development of cost-effective implementation approaches at the State level. 
Although die proposed rule seems to envision extended public involvement and 
calls for multi-party agreements and action, EPA is proposing a prescriptive 
approach with short, unrealistic deadlines. . . . 
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January 20, 2000 


Comment Cleric for the 
TMDL Program Rule 
Water Docket (W-98-31) 

Environmental Protection Agency 
401 M Street, S.W. 

Washington, D.C, 20400 

Re: Proposed Revisions to Water Quality Planning and Management 
Regulations; Proposed Rule, Concerning TMDL’s 

Dear Sir or Madame: 

Northern California Water Association (“NCWA”) is pleased to have the opportunity to 
comment on the 1J.S. Environmental Protection Agency’s (“FiPA's") proposed revisions to the 
Water Quality Planning and Management Regulation, 40 C.F.R. Part 130, issued on August 23, 
1999. 64 Fed. Reg, 46012-46055. NCWA represents sixty-eight private and public agricultural 
water suppliers, farmers and other individual water rights holders with senior rights and 
entitlements to the surface waters of the Sacramento Valley-. 

NCWA’s members - and their customers - rely upon the waters of the Sacramento, Feather, and 
Yuba Rivers, smaller tributaries and groundwater to irrigate over 850,000 acres of farm land in 
Northern California, extending; from the northern reaches of Tehama County to Sacramento 
County ajid from the Coastal Range to the Sierra Nevada Mountains. Many of our members also 
supply water to State and Federal wildlife refuges, and much of this laud serves as important 
seasonal wetlands for migrating waterfowl, shorebirds and other wildlife. NCWA’s members 
have a critical interest in the protection and enhancement of water quality and in the regulatory 
frameworks that affect water quality and agriculture in California. 

INTRODUCTION 


EPA’s undertaking to revise the TMDL regulations presented an opportunity to improve the 
listing and TMDL process by encouraging the use of consistent and scientifically sound 
methodologies for listing impaired waters, deciding what pollutants are suitable for calculation of 
TMDL’s, and developing appropriate TMDL’s. Many of these concepts are discussed by EPA in 

-I- 
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the Preamble, and we applaud EPA’s recognition of thear importance. Unfortunately, however, 
the regulations themselves do not address these issues, and, in fact, create entirely new levels of 
confusion, expense and technically infeasible restrictions. 

NCWA is gravely concerned by EPA’s unauthorized expansion of the TMDL Program and its 
failure to account for the costs it will truly impose on nonpoint sources and the States.' EPA’s 
proposal will likely place the burden of a defacto federally-mandated permitting program on 
nonpoint sources, including many NCWA members in Northern California, 

Section 303(d) of the Clean Water Act calls for States to develop a total maximum load for 
waterways impaired by point source pollution, for pollutants EPA determines to be suitable for 
TMDL calculation. TMDL’s are mass-based allocations to be referred to in the process of setting 
water quality-based effluent limitations for point sources. 


th Sections 208 and 309 of the Clean Water Act, Congress enacted an entirely separate regulatory 
program to address nonpoint sources of pollutants, recognizing fundamental differences in the 
variability of water quality dynamics and the types of activities associated with nonpoint sources. 
Congress delegated directly to foe States the design of voluntary and regulatory programs based 
On the development of Best Management Practices for certain categories of nonpoint sources. 

The specific reporting and planning requirements of Sections 208, 309 and 303(e) address 
nonpoint source issues in a manner tailored to the nature of these sources, and the appropriate 
allocation of resources in addressing them. 

EPA’s current proposal has ignored the framework: mandated by these provisions, and would 
create instead a back-door process for requiring States to regulate individual nonpoint sources. 

EP A describes this as merely “Using existing Federal, State and local authorities and voluntary 
action to implement the allocations contained in the TMDL/s.” EPA cannot 4 *use another 
authority” to impose a new form of regulation found nowhere within that authority, and 
deliberately avoided in creating that authority. Simply put, implementing TMDI/sjs a concept 
not found in the Clean Water Act and is merely shorthand for requiring direct regulation of 
individual nonpoint sources, hr addition to exceeding EPA’s authority, this will impose 
substantial unnecessaty and additional costs and regulatory burdens on agriculture and regulatory 
programs within the States, and the proposed regulations will provide little improvement to water 
quality in Northern California. 


J Use of the term “States” or “State” in these comments refers to States, Territories .and 
authorized Tribes. 
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I. THE PROPOSED REGULATIONS SHOULD BE REVISED TO BE CONSISTENT WITH 
THE CLEAN WATER ACTS 'NONPOINT SOURCE REGULATORY SCHEME, AND TO 
ENCOURAGE COORDINATION AND REGULATORY EFFICIENCY WITHIN NONPOINT 
SOURCE REGULATORY PROGRAMS. 

A. The regulations should not require the listing of waterways in which impairment is caused 
solely by nonpoint sources, or where it results from unknown causes. 

The regulations should not require the listing o f waterways impaired solely by sources not 
regulated as point sources under the Clean Water Act Section 303(dXl)(A) requires listing of 
waters for which effluent limitations are not stringent enough to implement an applicable water 
quality standard, focusing on and setting the stage for TMDL’s designed to address problems 
caused by discharges of pollutants from point sources. It does not authorize EPA to require 
listing of waters in which impasment is caused solely by nonpoint sources or by “pollution.” 

In addition to exceeding the mandate of Section 303(d), requiring that impairment caused solely 
by nonpoint sources be included on Section 303(d) lists is inconsistent with the separate 
reporting requiremeufs of Section 319faXD(A). The latter provision requires.tbat the States 
identity waters for which attainment or maintenance of water quality standards or the goals of the 
Act cannot reasonably be expected to occur without additional controls on nonpoint sources of 
pollution. Enacted years after Section 303(d), Section 319 details parallel but distinctly different 
procedures for identifying and controlling nonpoint source pollution that may prevent attainment 
of water quality standards. It was obviously enacted with full awareness of Section 303 and with 
the intention to create a separate approach for identifying and addressing waterways unpaired by 
nonpoint sources. 

Any ambiguity in the language of Section 303 should be resolved by reading Sections 303(d) and 
319 together and recognizing that more specific requirements of Section 319 should govern 
listings turd reports regarding impairment caused by nonpoint sources. To do otherwise ignores 
the structure and intent of the statute and creates inefficient, duplicative requirements. 

A different problem is posed by the requirement to include in Fart l of the list waterways in 
which impairment is the result of unknown causes. EPA's proposal would require that if the 
cause of an impairment or threat is unknown, it must be included on Fait 1 of the list, which is 
the part of the listing for which TMOL's must be developed. §§130.27; 130.32. "Totbeextent 
possible," the class of pollutants involved must be identified. 

Because all waterways on Part 1 must have TMDL’s developed for each listed pollutant, the 
TMDL process would therefore have to proceed for pollutants and sources that have not been 
properly the identified. Proposed Section 130.27(a)( 1 ) requires identification of the pollutants 
causing the impairment “as the first step in establishing the TMDL” There is no procedure 
noted for terminating the TMDL development process if it is determined that the impairment is 
not caused by identifiable pollutants, though the concept is briefly mentioned in the Preamble for 
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situations where the cause is specifically found to be “pollution" rather than pollutants. 64 Fed. 
Reg. 46024. 

Even beginning the process of TMDL development for such waters is inconsistent with EPA’s 
own statements that it obJy hasiauthority to require TMDL’s for pollutants. 64 Fed. Reg. 46022. 
It is also inconsistent with the requirement to schedule TMDL development based (Hi established 
priority rankings, when these rankings are set only for pollutant and waterbody combinations. 
Obviously, no priority could be set unless a pollutant was identified during the listing process. . 
The requirement to "guess" the pollutants involved by identifying a category of pollutants "to the 
extent possible" also may trigger confusion or inappropriate restrictions during the planning and 
permitting process. Among other things, it raises the question whether the offset requirement 
which would be imposed by EPA’s proposed anti-degradation regulations will be triggered by the 
listing. The inevitable confusion and litigation that the proposal will foster should be avoided by 
not including the segment on the Part 1 listing, and not requiring a TMDL be developed, until it 
can be determined that one or more specific, properly identified pollutants from point sources is a 
cause of the non-attainment. 

B. The proposed TMDL development process requires more specificity in developing noupoint 
source load allocations’ than necessary or appropriate . 

'The proposed regulations require that the TMDL include wasteload allocations for point sources 
of pollutants and include load allocations for nonpoint sources and background sources. The 
proposed regulations provide that a state developing a TMDL mast identify load allocations for 
specific nonpoint sources except where it is "not possible," in which case they may allocate loads 
to categories of sources. 5 §§130.33(bX6}. 

The process of attempting to quantify, by season, loads from each noupoint source will be 
extremely difficult and expensive, where it. is not infeasible. Current methods available to relate 
water quality standards to measured constituents in the water column and the effectiveness of 
nonpoint sourer, control measures are still lacking in precision and reliability. As noted by USDA 
in its comments on these regulations dated October 22, 195)9, this will result in either less than 
valid allocations or the development of expensive, verifiable and calibrated new models, which 
may tie up scarce funds and time that could be used for field surveys to identify pollution sources 
and for development and implementation of appropriate BMPs. 

Creating specific load allocations to nonpoint sources is also not necessary to fulfill the 
requirements of Section 303(d) We realize that it is necessary for a state to describe the load 
attributable to nonpoint sources and background in a technically credible manner, in order to 
ensure (hat the aggregate allocation divided among point sources is properly calculated. The 
States should be given flexibility in the manner in which they demonstrate the credibility of their 


z States are permitted to include in background loads those loads attributable to non-point 
sources which do not require reduction to implement water quality standards. 
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allocation to sources other than, point sources, rather than being required to break their 
calculation down into allocations for specific nonpoint sources. 

in addition, the proposal is inconsistent with parallel requirements found in Section 319 That 
section provides for the states to submit lists of navigable waters which cannot reasonably be 
expected to attain applicable water quality standards without additional action to control 
nonpoint sources of pollution. Together with the list, the States are to submit an identification of 

"those categories and stbcategories of nonpoint sources or, where appropriate, particular 
nonpoint sources, which had significant pollution to each portion of the navigable waters 
identified ... in amounts which contribute to such portion not meeting such water quality 
standards,..." 

In this provision specifically designed to address nonpoint sources, the State is given the 
flexibility to choose to identity categories of sources, subcategories of sources, or particular 
sources, as appropriate under die circumstances. 


Instead of requiring the extensive efforts and the risk of technical inaccuracies inherent in 
allocating loads to specific nonpoint sources, it would be appropriate for EPA to allow the States 
to refer to the reports already developed under Section 319, or to provide other legitimate 
analysis, to explain the basis for their calculation of loads attributable to nonpoint sources. 

It is possible that BPA’s decision to require allocation in such specificity is driven not by its 
desire for a reasonably accurate TMDL, but by its desire to allocate loads to specific sources for 
purposes of requiring specific source controls in the TMDL implementation plans. To the extent 
that the requirement for.specific load allocations is driven by the requirement for specific 
nonpoint source pollution controls in TMDL implementation plans, we obviously object to it ou 
those grounds, as well. In short, the Clean Water Act does not impose any requirement to 
allocate loads to specific nonpoint sources. Moreover, to do so in these regulation is beyond 
EPA’s authority as well as an excessive restriction on the authority of the States and burden on 
regulatory resources and the c ommun ity. 

C. The proposed requirement forTMTH,. implementation plans exceeds EPAfr authority and fails 
to recognize parallel efforts and requirements in other programs. 

The proposed regulations wouM require that an implementation plan be established for each 
TMDL which provides "reasonable assurances" that load allocations for nonpoint sources "will 
be implemented." EPA defines "reasonable assurances” in Section 130.2, which provides that, 

”[FJor nonpoint sources you must demonstrate reasonable assurance by specific 
procedures and mechanisms that ensure load allocations for nonpoint sources will be 
implemented for that waterbody. Specific procedures and mechanisms for nonpoint 
sources must apply to the pollutant for which the TMDL is being established* must be 
implemented expeditiously and must be supported by adequate funding. Examples of 
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specific procedures or mechanisms which may provide reasonable assurance for nonpoint 
sources include... regulations, local ordinances, performance bonds, contracts, cost share 
agreements, memorandums of understanding, site-specific or watershed-specific 
voluntary actions, and compliance audits of best management practices." (Emphasis 
supplied.) 

The language of this riefinition is dearly intended to require states to implement specific 
mechanisms to control nonpoint source pollution. This represents a new layer of federal 
nonpoint source regulation. By EPA’s own admission, this is not legally authorized. In the 
preamble to the proposed regulations, EPA states that 

"Section 303(d) does best provide any additional Clean Water Act authorities to 
implement nonpoint source controls, therefore, the implementation plan will provide a 
program to deal with nonpoint source contributions to impaired waterbody’s using 
existing Federal,'State and local authorities and voluntary action to implement the 
allocations contained in? the TMDLs.” 64 Fed.Reg. 46033. 

The phrasing of the definition of "reasonable assurances” does not merely refer to existing 
authorities, however. Instead, if requires that specific procedures and mechanisms be 
demonstrated, funded, and implemented expeditiously. Thus, what is couched as a 
"demonstration of reasonable assurances" is actually a mandatory requirement to control 
nonpoint sources in a specific way. If a state fails to put in place procedures and mec hanis ms to 
ensure implementation of load lllocations for nonpoint sources, it would violate these proposed 
regulations. 

As noted earlier, we can understand requiring that load allocations be based on reality, and 
therefore that the reasonable, credible basis for their es timat ion be supplied by the States in the 
TMDL This can be done without requiring a prescriptive implementation plan. A State can 
support the basis for its estimate or allocation of load to these sources without necessarily citing 
expeditious, adequately funded; implementation of procedures and mechanisms applying to the 
pollutant for which the TMDL is being established. 

Reasonable support for the TMDL may consist in part on projections of changed circumstances 
that are reasonably expected to occur based on known trends. Certainly, reductions mandated by 
actions required under federal, state or local law or an agency agreement should be considered 
reliably assured regardless of whether funding has been allocated for implementing those 
requirements or agreements. Because implementation of the TMDL will occur over a 
designated schedule, any necessary funding may not yet be allocated or obtained, even for 
controls in reductions which are mandated by regulation and law. and this should not take away 
from their credibility as support for the TMDL Finally, the term "expeditiously" must be 
eliminated, because the state is permitted the flexibility of describing an appropriate schedule 
elsewhere in the regulations. 
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As discussed above, in Section 319 of the Clean Water Act Congress established a separate 
framework for identifying and managing navigable waters which cannot reasonably attain 
applicable water quality standards without additional action to control nonpolnt sources of 
pollution. The vehicle for describing more specific management programs is already established 
in Section 3 19 (b), which requires lie submission to EPA for approval a management program. 
This program must include bestimanagement practices and measures which we undertaken to 
reduce pollntant loadings from ihe nonpoint sources designated in the report and an identification 
of programs to achieve implementation of these best management practices, including 
nonzegulatory or regulatory programs, technical assistance, financial assistance, education, 
training, technology transfer, and demonstration projects. A schedule must he included 
containing milestones for implementation of the programs and best mana gement practices "at the 
earliest practicable date." Congress therefore defined in detail the regulatory approach describing 
the schedule for implementation of a broad and flexible range of programs. The management 
program is not comprised of ‘'mechanisms and procedures" which const assure specific, 
quantifiable reductions of specific pollutants from specific nonpoint sources; there is no 
requirement to demonstrate thatrfunding has been secured, 

hr short. Section 303(d) only justifies reasonable assurances that the load from sources other than 
point sources has been calculated reasonably; it does not require or authorize requiring an 
implementation plan mandating "procedures and mechanisms" in the manner described in the 
proposed regulations. In lieu of the enrrent proposal, we suggest that it is appropriate for EPA to 
require states to take into account existing 303(d) listing information and TMDL’s in making 
their reports under Section 319 (a), and for states to consider information developed under 
Section 319 i« formulating reahsuc toads attributable to nonpoint sources generally in a 
particular waterbody. This would leave existing regulatory programs and initiatives mandated by 
Congress and developed over the years by the State in place, and allow them to appropriately be 
died in the development of TMDL’s and to be coordinated with the TMDL’S, without creating an 
unauthorized and confusing new framework which will misdirect the focus of resources available . 
to reduce the impacts of nonpoiht source pollution. 

II. OTHER COMMENTS CONCERNING THE LISTING PROCESS AND TMDL 
DEVELOPMENT 

A. D elisting procedures are needed in the context of the transition to the new, rammed listing 
methodolog ies, and bet ween listing cycles if EPA de ci des to lengthen the listing cycle beyond 
two years. 

To avoid confusion, the regulations should specify the consequences of applying the new listing 
methodology to waterways previously listed by a State. To be consistent with the laudable 
objectives of developing improved methodologies for listing, clearly, the State should be 
required to remove listings that are not consistent with their new methodologies, when they fiist 
apply them. Proposed Section 130.29 should be clarified to allow delisting “if new data or 
information, or application of the methodology submitted -pursuant to Section 130.24 . indicates 
that the waterbody has attained water quality standards.” While this may be obvious, it bears 
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express mention due to the importance of the list. In addition, the delisting provisions should 
refer to waterbody pollutant ootabinattans to allow each to be separately evaluated and a listing 
changed for one or more combinations where appropriate. 

Finally., there is the issue of changes warranted between listing cycles. EPA has indicated that it 
is considering lengthening the time between required listings to as long as live years. 

Particularly if listing cycles are extended beyond the current two year period, it is important that 
the removal of waterbody (or waterbody pollutant combinations) from the listing, or addition of 
waterways to the list, be allowed if information and conditions warrant such a change. 

B. The regula t ions should not mandate high priority in the two newly prescribed conditions - the 
presence of threatened or endangered species, or "exceedance of an MCL.” 

New proposed Section 130.28 would requite the States to provide more detailed analysis 
supporting the priority ranking pf waterbody and pollutant combinations in Part 1 of the 303(d) . 
list. Paragraph 1 30.28(a) mirrors the statutory mandate, which is that a State must assign a high, 
medium or low priority ranking "taking into account the severity of the impairment or threatened 
impairment and the designated uses of the waterbody.” The requirement for the States to explain 
their ranking of priorities is helpful and we support it. However, EPA goes further in this 
regulation to mandate that high priority must be assigned in two specific circumstances, 
overriding the state's discretion m this regard. This is inconsistent with the dear delegation of 
• this task to the Stare. The specific requirements are also inconsistent with the broad criteria 
which the statute requires to be applied, as well as technically impractical and inappropriate. 

Perhaps most importantly, the categories chosen by EPA for mandatory high priority will not 
result in an environmentally appropriate or useful ranking. One category requires a high priority 
ranking where species listed as threatened or endangered arc present, unless the State shows that 
the impairment does not affect the species. §§ 130.28(b)(2). This provision would divert 
resources to focus first on a waterbody that may be have relatively limited beneficial uses, where 
a small number of a threatened species may be affected to a minor degree - or where information 
is inadequate to show whether there is ary effect cm them at all. The ranking requirement does 
not consider the severity of the impairment or all of the relevant beneficial uses of the waterbody 
as required by the statute. It also would result in the mandatory assignment of high priority to 
nearly all waterbodies listed in rant State, which would defeat the purpose of the ranking system. 

The provision concerning drinking water supplies not only arbitrarily omits to consider severity 
of the impairment and mandates priority for a single beneficial use, but it is also confusing. It 
would require a high ranking where the waterbody is designated and used as a source of drinking 
water and “the pollutant for which the waterbody is listed as impaired is contributing to a 
violation of on MCL ” The concept of violation of an MCL is out of place, because a pollutant 
cannot “violate an MCL” in receiving water — MCL’s are standards applicable to water at the tap. 

If EPA is referring to an exceedance of the MCL in drinking water after Ireatinent by a ntunidpal 
supplier, it should so state; this would be imprudent, however, due to the other variables which 
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.may contribute to that type of violation. It is metre likely that EPA refers to “a violation” within 
the waterbody itself. - ' This is- not appropriate. The listing and TMDL process is based on a 
waterbody's status as failing to meet an established water quality standard, not an MCL. 

We endorse the regulation's requirement that the States explain the basis for priority rankings in 
keeping with the criteria set forth in the statute, but request that the mandatory priority provisions 
be deleted. 


NCWA is concerned that EPA has not adequately considered the impacts of EPA’s proposal 
effects on agricultural water and land use in California’s Sacramento Valley. The proposal 
would require costly new investments beyond the reach of the agricultural community, and 
threaten the abili ty to maintain important existing agricultural areas; However, it is likely that 
these stringent regulations will stifle the significant improvements that we being made in the 
Sacramento Valley to improve water quality, A zeal to make up for delays and confusion in the 
TMDI. program and NPDES permitting should not spawn new chaos, and crisis in agriculture. 
EPA should instead examine how its legitimate goals can be accomplished within the existing 
nonpoint source planning and management mandates in the Clean Water Act. 


Respectfully submitted. 



Executive Director 


’EPA seems to wish to force the use of MCL’s as water quality standards through the 
backdoor in the application of these regulations. This also reflected in the puzzling addition of 
reference to MCL’s in the definition of “pollutant,” which is unnecessary and inappropriate. It is 
also reflected in EPA’s statement in the Preamble that where there is no water qualily criterion 
for a pollutant, a State should use as a starting point for its TMDL a reference point sufficiently 
below the MCL to prevent exclusions above the MCL at the source water intake. Once again, 
this is an impermissibly substitutes standards from a different regulatory scheme for criteria 
properly established through the water qnality standard-setting process. 
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OFFICE OF 
WATER 


The Honorable Robert Smith 
Chairman 

Committee on Environment and Public Works 
United States Senate 
Washington, D.C. 20520 

Dear Mr. Chairman: 

Thank you for your letter of June 8 expressing concern for the revisions to the Total 
Maximum Daily Load (TMDL) program regulations that EPA proposed in August of last year. 

A strong and effective TMDL program to identify polluted waters throughout the country 
and restore the health of these waters is an essential step toward restoring polluted waters and 
delivering on the promise of the original Clean Water Act. Over 20,000 waters around the 
country do not meet clean water goals and many additional polluted waters may yet be identified. 
EPA is committed to finalizing regulations to strengthen the TMDL program early this summer. 

As you know, EPA has listened to the extensive comments on the changes to the 
regulations proposed in August of last year and will make substantial improvements to the 
regulations that are finalized this summer. The hearings that Members of the Environment and 
Public Works Committee have held over the past several months have been very helpful in 
guiding our thinking on the elements of the final regulation. 1 described some of the 
improvements in a letter to you dated April 5 Ih . For example, the final regulations will give 
States additional time to develop lists of polluted waters, give States more flexibility in setting 
priorities, will not address the subject of offsets, will not include a petition process, and will not 
require that States list "threatened waters." 

My letter to you in April indicated that I agreed with your concern that our initial 
proposals for addressing water pollution problems caused by forestry operations needed to be 
substantially revised. In response to this concern, EPA worked closely with the Department of 
Agriculture (USDA) to develop an alternative approach to reducing water pollution from forest 
operations. I agree with the USDA and many in the forest industry that careful forest 
management can have diverse benefits to water quality in a watershed. The revised approach 
described in a Joint Statement of the USDA and the EPA gives States the lead role in forest water 
quality and encourages the development of strong State forest water quality programs. 
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Page 2 


Although the revised approach developed jointly by the EPA and the USDA is a 
significant improvement over the August proposal. I am convinced that there is a need to 
describe this approach to the wide range of interested parties, to discuss how this approach would 
work, and to get ideas for improvements. For example, many observers have questioned the 
provision of the proposal that would exempt lands managed by the Forest Service. In response to 
the interest in additional discussion of forest water quality issues, EPA will not include forestry 
provisions in the TMDL regulations to be finalized this summer. Instead, I expect that the 
Agency will repropose provisions of the August proposal related to forestry later this fall along 
the lines described in the USDA/EPA Joint Statement. We intend to engage stakeholders 
extensively in reviewing the forestry' provisions prior to the reproposal this fall. Based on the 
comments received on this reproposed rule, the Agency will decide sometime next year how best 
to proceed to address this important issue. 

I greatly appreciate your work on this important problem and look forward to working 
with you to develop the best possible program for restoring the nations polluted waters. 



cc; Senator Max Baucus; Ranking Minority Member 




QUESTIONS AND ANSWERS SUBMITTED FOR THE 

RECORD 

February 23, 2000 
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The Honorable Richard G. Lugar 
Committee on Agriculture, Nutrition, and Forestry 
United States Senate 
Washington, DC 20510-2035 

Dear Mr. Chairman: 

Enclosed are answers for the record of questions submitted to Administrator Browner from 
the February 23, 2000, hearing of the Senate Committee on Agriculture, Nutrition, and Forestry. 
As you may know, EPA has listened to the extensive comments on the changes to the regulations 
proposed in August of last year and will make substantial improvements to the regulations that 
are finalized this summer. The hearings that Members of the Committee on Agriculture, 
Nutrition, and Forestry and Environment and Public Works Committee have held over the past 
several months have been very helpful in guiding our thinking on the elements of the final 
regulation. I described some of the improvements in a letter to you dated April 5 th . For 
example, the final regulations will give States additional time to develop lists of polluted waters, 
give States more flexibility in setting priorities, will not address the subject of offsets, will not 
include a petition process, and will not require that States list "threatened waters." 

In response to the interest in additional discussion of forest water quality issues, EPA will not 
include forestry provisions in the TMDL regulations to be finalized this summer. Instead, I 
expect that the Agency will repropose provisions of the August proposal related to forestry later 
this fall along the lines described in the USDA/EPA Joint Statement. We intend to engage 
stakeholders extensively in reviewing the forestry provisions prior to the reproposal this fall. 
Based on the comments received on this reproposed rule, the Agency will decide sometime next 
year how best to proceed to address this important issue. I am enclosing, for your information, a 
copy of a recent letter sent to Senator Smith describing the changes to the proposed TMDL rule 
relating to forestry. 

I greatly appreciate your work on this important problem and look forward to working with 
you to develop the best possible program for restoring the Nation’s polluted waters. 


OFFICE OF 
WATER 



Sincerely, 



Assistant Administrator 


Enclosures 
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WATER QUALITY 


Mr. Coverdell : Does EPA have information on which watersheds are 
impaired due to forest management activities? Have you provided this 
information to federal, state and local officials in Georgia? 


Ms. Browner EPA derives its knowledge of watershed conditions from 
States’ CWA Section 303(d) and 305(b) assessments. Georgia did not 
report any waters impacted by silviculture as a source of pollution, or is 
source information a required reporting element. Georgia’s 303(d) report 
identified sources broadly as "nonpoint source” instead of specific 
categories such as silviculture. 


Mr. Coverdell. Do you know how much these proposed regulations will 
impact the approximately 177,000 people directly and indirectly employed 
by the forest products industry in Georgia? What is the estimated costs for 
these proposed regulations on Georgia’s economy? 


Ms. Browner We estimated our costs for the proposed regulations on a 
national basis and have not broken down our estimated costs on a state- 
by-state basis. Therefore, we do not have an estimate of the specific effect 
on Georgia’s economy. 


Mr. Coverdell : It is my understanding that waters are included on some 
States’ impaired waters lists based on poor quality data, or for that matter, 
no hard data. Yet there is no explicit provision in the proposed rule to 
"delist" waters in between listing cycles, even if more recent, quality data 
shows that the listing was in error. It is EPA’s position that those waters 
should stay on the list for what could be another five years, even if data 
shows the waters are meeting standards and no TMDL is necessary? 
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Ms. Browner: We have received many comments on the proposal 
encouraging us to specifically provide a mechanism for States to remove 
waters from their current Section 303(d) list between the formal listing 
cycles. We are considering how to provide for such delisting between cycles 
in a way that both recognizes the importance of public participation and 
allows for reasonable State workload and scheduling. 
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